IN THE HIGH COURT OF SOUTH AFRICA 
(GAUTENG DIVISION, PRETORIA) 


In the matter between: 

MINISTER OF FINANCE 
and 


Case no /20 \f> 

gocjiqil 


Applicant 


G*imi ►* ** ' ,,N 

flJUM >-AF I * ‘ , * .jtl NLj *1 ■! t F **i I • WtA | 


OAKBAY INVESTMENTS (PTY) LTD 

First Respondent 

OAKBAY RESOURCES AND ENERGY LTD 

Second Respondent 

SHIVA URANIUM (PTY) LTD 

Third Respondent 

TEGETA EXPLORATION AND RESOURCES IPTYI 
LTD ’ 

Fourth Respondent 

JIC MINING SERVICES (PTY) LTD 

Fifth Respondent 

BLACKEDGE EXPLORATION (PTY) LTD 

Sixth Respondent 

TNA MEDIA (PTY) LTD 

Seventh Respondent 

THE NEW AGE 

Eighth Respondent 

AFRICA NEWS NETWORK (PTY) LTD 

Ninth Respondent 

VR LASER SERVICES (PTY) LTD 

Tenth Respondent 

e1ghtv S /^lto STMENTS ONE hundred 

Eleventh Respondent 

CONFIDENT CONCEPT (PTY) LTD 

Twelfth Respondent 


INDIA) IRWAYS aNDIA) LTD INCORPORATED IN 


Thirteenth Respondent 
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SAHARA COMPUTERS (PTY) LTD 

ABSA BANK LTD 

FIRST NATIONAL BANK LTD 

STANDARD BANK OF SOUTH AFRICA LIMITED 
NEDBANK LIMITED 

GOVERNOR OF THE SOUTH AFRICAN 
RESERVE BANK 

REGISTRAR OF BANKS 

DIRECTOR OF THE FINANCIAL INTELLIGENCE 


Fourteenth Respondent 
Fifteenth Respondent 
Sixteenth Respondent 
Seventeenth Respondent 
Eighteenth Respondent 

Nineteenth Respondent 

Twentieth Respondent 
Twenty-First Respondent 


NOTICE OF MOTION 



TAKE NOTICE that on a date to be determined by the Registrar of the above Honourable 
Court, the applicant intends to apply for an order in the following terms: 

1. Declaring that the applicant is not by law empowered or obliged to intervene in the 

relationship between the first to fourteenth respondents, and the fifteenth to eighteenth 

respondents, as regards the closing of the banking accounts held by the former with the 
latter. 

2. For further or alternative relief. 

3. For costs of suit as against any respondents) entering opposition to this application, 
jointly and severally, the one paying the other to be absolved. 


TAKE NOTICE FURTHER that the affidavit of PRAVIN JAMNADAS GORDHAN and its 
annexures will be used in support of this application. 
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TAKE FURTHER NOTICE that if you intend opposing this application you are required: 

(a) to notify the applicant’s attorneys, in writing, no later than five days after delivery 
hereof; and 

(b) within fifteen days thereafter to deliver any answering affidavit 

TAKE NOTICE FURTHER that you are required to appoint in the notification referred to in (a) 
above an address referred to in Rule 6(5)(b) of the Uniform Rules of Court at which you will 
accept notice and service of all documents in these proceedings (preferably an email address). 

TAKE FURTHER NOTICE that if no such notice of intention to oppose is given, the 

application will be set down for hearing on a date and at a time to be arranged with the Registrar 

of the above Honourable Court, not being less than ten days after service of this notice of 
motion. 


< 

{ 


SIGNED AT PRETORIA ON /j> OCTOBER 2016 


STATE ATTORNEY 

Attorney for the applicant 
SALU Building 
255 Francis Baard Street 
Pretoria 

Tel: 012 3091575 
Fax: 012 309 1649 
Email: TNhIan 7 i@justice.g 0 v.za 
Ref: Ms T Nhlanzi 
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THE REGISTRAR 
High Court, Pretoria 


AND TO: OAKBAY INVESTMENTS (PTY) LTD 
First Respondent 

Grayston Ridge Office Park, Block A 
Lower Ground Floor, 

144 Katherine street, Sandown 
Sandton 

Telephone: +27(0)11 430 7640 
FAX: +1 0123-4567-8900 
E-mail: info@oakbay.co.za 

and TO: OAKBAY RESOURCES AND ENERGY LTD 
Second Respondent 

89 Gazelle Avenue 
Corporate Park South 
Midrand 


AND TO: SHIVA URANIUM (PTY) LTD 
Third Respondent 

1A BERG STREET 
Hartebeesfontein 
North West. 2600 
Tel: 0 184679000 
Fax: 018 467 9040 


AND TO: 


TEGETA EXPLORATION AND RESOURCES 
Fourth Respondent 

Grayston Ridge Office Park, Block A 
Lower Ground Floor, 

144 Katherine Street, Sandown 
Sandton 


(PTY) LTD 


Tel: 011 542 1000 
Fax: 011 262 3868 


and TO: Jic MINING SERVICES (PTY) LTD 
Fifth Respondent 

JIC House 
16 th Road 
MIDRAND 
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AND TO: BLACKEDGE EXPLORATION (PTY) LTD 
Sixth Respondent 
89 Gazelle Avenue 
Corporate Park South 

midrand 


AND TO: TNA MEDIA (PTY) LTD 
Seventh Respondent 
52 Lechwe Street 
Corporate Park South 
Old Pretoria Main Road 

midrand 

1685 

TEL: 011 542 12 22 
FAX: 086 733 7000 


AND TO: THE NEW AGE 
Eighth Respondent 

52 Lechwe Street 
Corporate Park South 
Old Pretoria Main Road 

midrand 

1685 

TEL: 011 542 1222 
FAX: 086 733 7000 


AND TO: AFRICA NEWS NETWORK (PTY) LTD 
Ninth Respondent 

Fourth Floor, Sandown Mews 
88 Stella Street, Sandton, 

Johannesburg 
TEL: 011 542 1222 
FAX: 086 733 7000 


AND TO: VR LASER SERVICES (PTY) LTD 
Tenth Respondent 

Grayston Ridge Office Park, Block A 
Lower Ground Floor, 

144 Katherine Street, Sandown 
Sandton 
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AND TO: ®£ NDsrra investments one hundred and EIGHTY (PTY) 

Eleventh Respondent 
89 Gazelle Avenue 
Corporate Park South 
Old Johannesburg Road 
Midrand 
1685 


AND TO: CONFIDENT CONCEPT (PTY) LTD 
Twelfth Respondent 

89 Gazelle Avenue 
Corporate Park South 
Old Johannesburg Road 
Midrand 
1685 


AND TO: 


LMTED (INCORPORATED IN INDIA) 

5 th Floor, Bedford Centre Office Tower 
Smith Road 
Bedford Gardens 
2008 

Johannesburg 


AND TO: SAHARA COMPUTERS (PTY) LTD 

89 Gazelle Avenue 
Corporate Park South 
Old Johannesburg Road 
Midrand 
1685 


AND TO: ABSA BANK LTD 
Fifteenth Respondent 
7 th Floor 

Barclays Towers West 
15 Troy Street 
Johannesburg 


and TO: FIRST NATIONAL BANK LTD 

Sixteenth Respondent 
6 th Floor, 1 First Place 
FNB Bank City 
Simmonds Street 
Johannesburg 



AND TO: STANDARD BANK OF SOUTH AFRICA 

Seventeenth Respondent 

9 th Floor 

Standard Bank Centre 
5 Simmonds Street 
Johannesburg 


AND TO: NEDBANK LIMITED 

Eighteenth Respondent 
G Block 
3 rd Floor Desk 
135JRivoniaRd 
Sandown 
Sandton 


AND TO: 


THE GOVERNOR OF THE SOUTH 
Nineteenth Respondent 
370 Helen Joseph Street 
Pretoria 


AFRICAN RESERVE BANK 


AND TO; THE REGISTRAR OF BANKS 

Twentieth Respondent 

370 Helen Joseph Street 
Pretoria 

Am T0: CEWTRE^ OF THE FINANCIAL INTELLIGENCE 

Twenty First Respondent 

Woodhill Centre 

St. Bernard Drive 

Garsfontein 

Pretoria 



IN THE HIGH COURT OF SOUTH AFRICA 
(GAUTENG DIVISION, PRETORIA) 


Case no /2016 


In the matter between: 

MINISTER OF FINANCE 

And 



Applicant 


OAKBAY INVESTMENTS (PTY) LTD 

OAKBAY RESOURCES AND ENERGY LTD 

SHIVA URANIUM (PTY) LTD 

TEGETA EXPLORATION AND RESOURCES (PTY) 
LTD 


First Respondent 
Second Respondent 
Third Respondent 
Fourth Respondent 


JIC MINING SERVICES (PTY) LTD 

Fifth Respondent 

BLACKEDGE EXPLORATION (PTY) LTD 

Sixth Respondent 

TNA MEDIA (PTY) LTD 

Seventh Respondent 

THE NEW AGE 

Eighth Respondent 

AFRICA NEWS NETWORK (PTY) LTD 

Ninth Respondent 

VR LASER SERVICES (PTY) LTD 

Tenth Respondent 

ISLANDSITE INVESTMENTS ONE HUNDRED AND 
EIGHTY (PTY) LTD 

Eleventh Respondent 

CONFIDENT CONCEPT (PTY) LTD 

Twelfth Respondent 
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JET AIRWAYS (INDIA) LTD 
(INCORPORATED IN INDIA) 

SAHARA COMPUTERS (PTY) LTD 
ABSA BANK LTD 


FIRST NATIONAL BANK LTD 


STANDARD BANK OF SOUTH AFRICA 
LIMITED 

NEDBANK LIMITED 

GOVERNOR OF THE SOUTH AFRICAN 
RESERVE BANK 


Thirteenth Respondent 

Fourteenth Respondent 

Fifteenth Respondent 

Sixteenth Respondent 

Seventeenth 

Respondent 

Eighteenth Respondent 

Nineteenth Respondent 


REGISTRAR OF BANKS 


Twentieth Respondent 


DIRECTOR OF THE FINANCIAL INTELLIGENCE 
CENTRE 


Twenty-First 

Respondent 


FOUNDING AFFIDAVIT 


I, the undersigned, 


PRAVIN JAMNADAS GORDHAN 


solemnly affirm that: 


I am the Minister of Finance, and in that capacity also head of the National 
Treasury of South Africa, and the applicant in this matter. I was appointed to 
this position in December 2015 (having previously served in the same 
capacity for over five years from 2009 to 2014). 

The contents of this affidavit are, save where the context indicates 
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otherwise, within my personal knowledge or derived from records and 
information under my control. They are true and correct. Where I make 
legal submissions this is based on advice by my legal representatives. 

This is an apphcation for declaratory relief arising from a dispute relating to 
powers of intervention by Government in relation to the closing of private 
clients' accounts by registered banks. This dispute has arisen in 
circumstances which have considerable importance for the operation of the 
banking sector of the South African economy, and its regulation by 
Government. The related controversy has received both national and 
international attention, and it is clearly in the public interest, the interest of 

the affected clients and relevant banks, and employees of both that it be 
authoritative!/ resolved. 

The first to fourteenth respondents are registered companies in the Oakbay 

group of companies (collectively, “Oakbay”). Their names, registered offices 

and principal places of business within the jurisdiction of this Court are 

reflected in the notice of motion. To avoid prolixity these details are not 
repeated here. 


The fifteenth to the eighteenth respondents are registered South African 
banks (collectively, the banks'). Their names, registered offices and 
pnncipal places of business are likewise reflected in the notice of motion. 

The nineteenth respondent, the Governor of the South African Reserve Bank 
('Reserve Bank'), is cited by virtue of any Interest he may have in this 
application. The twentieth respondent, the Registrar of Banks, is cited by 
virtue of any interest he may have in this application, in particular pursuant to 
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the provisions of sections 4 and 7 of the Banks Act 94 of 1990. The twenty 
first respondent, the Director of the Financial Intelligence Centre, is similarly 
cited pursuant to any interest he may have in the application pursuant to the 
Financial Intelligence Centre Act 21 of 2001 (FICA). 

7. In April 2016 it was publicly announced on behalf of Oakbay, controlled at 
the time by the Gupta family, that their banking accounts had been closed by 
the banks. Oakbay also announced that its auditors, KPMG, and its sponsor 

on the Johannesburg Stock Exchange, Sasfin, have similarly terminated 
their relationships with Oakbay. 

8. According to a series of public statements by Oakbay, its executives 
thereafter engaged in urgent approaches to their bankers with a view to 
clarifying the basis on which they each took the individual decision to close 
Oakbay’s accounts. At the same time Oakbay made public statements 
contending that the banks had acted irregularly, and indeed improperly, in 
closing the accounts. 


9- Oakbay also procaeded to direct representations and demands to me as the 
Minister of Finance. In short, Oakbay demanded that on behalf of 
Government I Intervene with the banks to achieve a reversal of their 
decisions. In a first letter to me dated 8 April 2016, Oakbay contended that 

■the unexplained decision of a number of banks, and of our auditors, to 
cease working with us”, was 


"the result of an anti-competitive and politically-motivated campaign designed 
to marginalise our businesses. We have received no justification whatsoever 
to expiain why ABSA, FNB, Sasfin, Standard Bank and now Nedbank have 
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decided to dose our business accounts. ... As the CEO I now hope to draw 

fine under the corporate bullying and anti-competitive practices we have 
faced from the banks." 


10 . I attach a copy, marked “A’. Naturally these serious allegations worn a 

source of concern, particularty in view of the number of jobs (7 500) stated 
• by Oakbay to be at risk. 

11. A further letter followed on 17 April 2016 (attached, marked “B"). It offered 
“our deepest apology and regret" if the first letter had come across other 
than an appeal for assistance to save jobs. It asked to be advised “about 
any possible assistance you are able to offer us in these trying times". The 
letter was closely followed by two open lettere, one to the CEOs of the banks 
and one in similar terms to me, on behalf of two “employee representatives". 

12- In my capacity as Minister of Finance, I was concerned to explore any 
respect in which I could properly, in terms of law, address the situation 
arising from Oakbay's serious allegations concerning the banks, and the job 
losses it predicted as imminent. To that end a meeting was arranged on 24 
May 2016 with Oakbay representatives, senior Treasury officials and myself. 
Prior to the meeting, I had taken steps to obtain independent legal advice by 
senior counsel in important respects relevant to the apparent issues. This 

advice was provided in an opinion by senior and junior counsel dated 25 
April 2016. I attach a copy, marked “C”. 


13 . 


For brevity I do not repeat at length the contents of that legal advice. I ask 
that annexureC be regarded as incorporated herein. In short, counsel 
advised that the National Executive (comprising Cabinet and such individual 
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Ministers as may be appointed by the President) are governed by the 
Constitution and national legislation. They are accordingly entirely 
'creatures of statute" with only such powers as the law itself confers on 
them. Nothing in law, the opinion advised, authorised governmental 
intervention with the banker-client relationship arising by contract. The 
opinion also emphasised the obligations imposed by the Basel Committee 
on Banking Supenrision at the Bank of International Settlements on South 
African banks. The Committee had Imposed an international duty regarding 
knovwyour-customer (KYC) standards. I was further advised that required 
KYC policies and practices "not only contribute to a bank's overall safety and 
soundness", but also "protect the integrity of the banking system by reducing 
the likelihood of banks becoming vehicles for money-laundering, terrorist 
financing and other unlawful activities." (These aspects are addressed more 
fully in paras 17-19 of the opinion.) These principles, I was further advised, 
are given effect to in domestic law by the FICA. In addition, the Banks Act 
imposes reporting duties, requires the Registrar of Banks under certain 
circumstances to disclose information reported to him to third parties, and 
contemplates that any concerns regarding the banking sector be 

communicated by the Registrar to inter alios the Minister of Finance (paras 
19-21 of the opinion). 

South African banks not complying with their Basel or domestic duties are 
furthermore subject to fines by foreign and domestic authorities, and to steps 
being taken against them outside and inside South Africa. 




14 


15. On 24 May 2016, following my meeting with Oakbay's CEO, Mr Nazeem 
Howa, I wrote to him. I attach a copy of the letter, marked “D”. I again ask 
that it and its attached aide memoirs be regarded as incorporated herein. 
My officials and 1 sought to provide assistance by attaching an information 
document explaining in outline the regulatory framework governing the 
banking and financial sectors. I also drew attention to sources of further 
information, both nationally and internationally. The letter reiterated the legal 
impediments to any registered bank discussing client-related matters with 
me or any third party. I stressed that “the Minister of Finance cannot act in 
any way that undermines the regulatory authorities", i encouraged Oakbay 
to achieve a determination of its contentions by approaching a court. Finally 

i requested Oakbay to desist from its attacks on the integrity of National 
Treasury, in the public interest. 

Also on 24 May 2016 I received a letter from Oakbay, attached marked “E”. 
Oakbay here significantly places on record that on its own legal advice, any 
legal approach by it challenging the closure of the accounts or the basis on 
which this had been effected “may indeed be still-borne”. It Is further 
apparent that Oakbay recognised that “as case law suggests, [any legal 
approach] will fail in a court of law”. The letter however both asserts a 
continued intention by Oakbay to “appeal to you for assistance”, and a 
suggestion that the banks had closed the accounts without “any indication of 
any wrongdoing on our side... we have done nothing wrong". 
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17. In view of Oakbay’s persistence in its stance, I sought further advice from 
senior and junior counsel. I attach a copy of their additional opinion, dated 
29 May 2016 as annexure "F”. 

18. On 28 June 2016, I received a further Oakbay letter, this time from the CEO 
of Sahara, the fourteenth respondent, again apologising for public 
statements made in the media but also again pressing me “to serve the 
national purpose”. 1 attach a copy marked “G”. 

19. The continued assertions by Oakbay that, as Minister of Finance, I should 
intervene in, or exert pressure upon, the banks regarding their closure of the 
Oakbay accounts is harmful to the banking and financial sectors, to the 
regulatory scheme created by law, and the autonomy of both the 
governmental regulators and the registered banks themselves. It is well- 
known that the international financial environment has been extremely 
difficult since 2008. The proper conduct of the financial regulatory scheme is 
clearly in the public interest. So too are the jobs of the affected individuals 
(which Oakbay has variously estimated at 6 000, 7 500 or 15 000), for which 

I as Minister of Finance would always have a considerable concern, as well 
as the serious allegations detailed above contending that the banks have 
acted irregularly and indeed quite improperly in terminating the accounts. As 
i have indicated, my encouragement to Oakbay that its contentions be 
established in a court of law have been resisted. Oakbay Indeed placed ft on 
record that its own “detailed” legal advice from several sources was that it 
had no basis to challenge the banks’ decisions. (Inconsistently with this, as 
will become apparent, Oakbay has more recently suggested that It may well 
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yet seek to turn to the courts, evidently at a time of its choosing), This 
notwithstanding, as will be apparent from the aforegoing, Oakbay has 
persisted In its allegations, and the dispute regarding my capacity in 
particular to intervene with the banks has continued. 

20. Given Oakbay s failure to approach the courts, or any commitment to do so, 
on 28 July 2018 I wrote both to the Registrar of Banks (the twentieth 
respondent) and to the director of FIC (the twenty first respondent). I attach 
copies of these letters marked “H" and 1”. I should note that I had previously 
received a letter from the nineteenth respondent, dated 26 April 2016, in 
which the Governor of the Reserve Bank raised his independent concerns 
regarding the deleterious effect on the banking sector of the contentions 
made by Oakbay. I attach a copy marked \J". 

21. To my fetters “H" and “I" I received the response I annex marked “K”, 

22. it is evident that, notwithstanding the assertion by Oakbay on 24 May 2016 
that it holds the “view that we have done nothing wrong” and that "no bank 
has given us any indication of any wrongdoing on our side", each of the 
banks has considered itself under a legal duty pursuant to the international 
and domestic statutory instruments applying to it to report over a significant 
period matters regarding the conduct of Oakbay accounts such as to fall 
within the purview of these instruments, 

23. That Oakbay itself is aware of this is apparent from the following public 
statement made by Mr Howa in an interview with Carte Blanche (an 
investigative television production) screened by M-Net on 19 June 2016. Mr 




Howa divulged that one of the banks closing accounts had given the 
following reasons, when requested by Oakbay to do so: 

Without waiving our rights nol to furnish reasons for our decision [and] 
without Inviting any debate about the correctness of our decisions, I point out 
that the law, inclusive of South Africa's Companies Act, Regulation 43 [sic]. 
Prevention of Organised Crime Act, Prevention and Combating of Corrupt 
Activities Act and the Financial Intelligence Centre Act, as well as the USA's 
Foreign Corrupt Practices Act and UK's Bribeiy Act, prevent us frem having 
dealings with any person or entity who a reasonably diligent (and vigilant) 
person would suspect that such dealings could directly or indirectly make us a 
party to or accessory to contraventions of that law.” 

Should Oakbay challenge the proposition that any or all of the banks was 
indeed bound by law to report under FICA in such terms, it is open to 
Oakbay in terms of section 29(4)(c) or (d) of FICA to require the banks to 
disclose to this Court the full contents each of the reports in question. If the 
banks have acted lawfully and within the parameters of their statutory duty 
these should evidence the bases on which each reporting bank has 
concluded that the dealings in question could directly or indirectly make that 
bank a party to or accessory to contraventions of law. Conversely, the full 
reports, if disclosed pursuant to FICA, would confirm whether there Is any 
substance to the serious contentions advanced by Oakbay that the banks 
have acted improperly in closing the accounts. 

Similarly, I am advised, it is open to the banks in answering this application 
to disclose such reports in terms of the same provisions. 
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26. On 25 July 2016 my office received a further letter from Mr Howa, a copy of 
which I attach marked “L". I responded on 10 August 2016 in the terms 
apparent from annexure “M”, stressing the need for a satisfactory answer 
from Mr Howa in writing by Friday 12 August 2016. To this Mr Howa replied 
on 17 August 2016 (a copy of which I attach marked "N”), simply to the effect 
that he was “currently out of the country’, and that he would not meet this 
timeframe. I received no further communication, until an email dated 9 
September 2016, a copy of which I attach marked “O". In this Mr Howa 
expressed the view that it would be “preferable” again to meet, ostensibly to 
consider a “full file of correspondence” {which, despite my previous request, 
he still had not produced). He stated that the meeting would add 
“considerable flavour" to the correspondence. I gave careful consideration 
(taking into account legal advice) to the appropriateness of another meeting, 
for the purpose intended by Mr Howa. There has been no such further 
meeting. Oakbay still has failed to produce the documentation to which Mr 

Howa has referred, and still has not provided the satisfactory answer 
(referred to above). 

27. Previously, on 4 August 2016, I had received a letter with an attaehed 
certificate from the Director of the FIC. I attach a copy, marked "PI" and 
■P2". This reflects the increasingly serious state of affairs which has arisen. 
This is Illustrated by the number and scale of reported transactions linked to 
Oakbay. Just one example is the reporting of an amount of R1,3 billion as a 
suspicious transaction, in teims of the FICA, relating to Optimum Mine 
Rehabilitation Trust. Indeed, as appears from the further attached letter of 
27 June 2016 (annexed, marked -Q-) from attorneys acting for the business 
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rescue practitioners of Optimum, “with the written approval of the 
Department of Mineral Resources” R1,3 billion was intended to be 
transferred from the account dosed by Standard Bank to the Bank of 

Baroda. For this the further approval of the Reserve Bank was sought, lam 

not aware as to whether the transfer to the Bank of Baroda was effected 
from the closed Optimum account held by Standard Bank. This is a matter 
that may be clarified by the Reserve Bank and Standard Bank. 

28. It is important that payment of funds to a mining rehabilitation trust in principle 
qualifies for a tax deduction in the hands of a taxpayer, in turn the mining 
rehabilitation trust is exempt from tax. If those funds from the trust were to 
spent on anything other than genuine mining rehabilitation, it will expose the 
fiscus not only to the loss of tax revenue and also put the burden of mining 
rehabilitation on the fiscus. 

29. Given the circumstances I have described, the grant of the declaratory orders 
sought is called for, in the public interest. The continued public assertions that 
registered banks within the regulatory environment in South Africa acted for 
no adequate reason, irregularly and indeed for improper reasons in closing 
accounts are harmful to the reputation for integrity of South Africa’s financial 
and banking sectors. So too is the continued uncertainty arising from 
Oakbay’s simultaneous disinclination itself to seek a court's ruling. That 
uncertainty is prejudicial, as stated, to financial stability and the standing of 
the South African regulatory authorities, the operation of the banking and 
financial sectors, the South African economy at large and the employees 
whose interests Oakbay invokes. 
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30. | accordingly ask for an order in terms of the notice of motion. I respectfully 

submit that it would be both in the public interest and in the interests of 
justice for this application to be heard and determined on as expeditious a 
basis as is possible. In this regard, I understand that a request will be 
directed to their Lordships the Judge President and the Deputy Judge 
President. 



PRAVfN JAMNADAS GORDHAN 


I certify that this affidavit was signed before me at -PiP 'CT A A. on this 

" . 

the day of Oetober 2016 by the deponent who acknowledged that he knew and 
understood the contents of this affidavit, and solemnly affirmed the truth of thereof. 


Sm ITH AFRICAN POLICE SERVICE 

UTIGATIQK &ADW1KISTRATI0N 

im -io-1 a 

HEAD OFFICE 

SI lin-AFRIKAANSE PQUSIEQlhNS 


COMMISSIONER OF OATHS 


Name: 


Address: 


Capacity: 


ELEANOR DELAINE GROENEWALD 

COMMISSIONER OF OATHS 
EX OFFICIO 

SA POLICE SERVICE LEGAL OFFICIAL 
PRESIDIA BUILDING 255 PAUL KRUGER STREET 
PRETORIA 
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” •''* * K'ifc rp , ( ■ j , 

Minister’s Office 
Ministry of Finance 
120 PJein Street 
Cape Town 

Oakbay Investments 
M4 Katherine Street 
Sandton 2031 

8 ,h April 2016 

Dear Minister Pravin Gordhan, 

POfiTFOLIO COMPAmES 3 L ° SSES AT ° AKBAV INVESTMENT’S & OUR 

Following the unexplained decision n f»™ l „, 
cease working with us, and of continued tress m and of our aaditors > to 

allegations against the Gupta femUy iU^becomJtvT f unsubstaDtiated 81111 *ake 
do business in South Africa. Y ‘ b nie wrtBaI Jy impossible to continue to 

We believe that this is the re-aih o„ 

campaign designed to marginalise our ^ poJilicelI y motivated 

whatsoever to explain whyABSA, FNBS^R^ haw received no justification 
have decided to close our business aceounts Sr +T i Baak ^ «w Nedbank 
audit reason to end their woric. with us, themselves said that there was no 

skills in a nu£b« ofTeS cS’abffifyto' 3 bf P f fonnance md hmiaround 

^minant businesses and global pfayem in tSSSflTl £?72 

In ^ct, since SOls/ttetop 7 ^ mkiSc 6 **“ South Afi me’s mining sector 

than 10,000 people^u^ SST; 'f*™* ** 

acquisition of Optimum from Glencore a ton « ^ated 3,500 jobs in mining Our 

seen more than 3,000 South African mining jobTIS^ * Iiqt,idatiojl that wo «*d have 

Ail of these jobs are now at risk. 

our more than 5J t0 W ° f the SflJaries of 

thousands of their dependents would have to suffer unac pep^ble that the tens of 
Oakbay and the Gupta family. ff ® a resu!l of campaign against 
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5 = 5 ===—=::==: 

By doing so, they hope to end the political campafgn against Oekbay. 

£? V™ 8 ‘" d « r "* bdylw ml antl-comiKtio* practtes „* 


I hope that you appreciate my candour and can see that we 
thousands of South African jobs. 


are doing everything we can to save 


If you have any questions, piease do not hesitate to contact me. 
Vours sincerely 

_/Nazeem Howa 

CEO, Oakbay investments 


{. 

{ 
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E<nQ 

INVESTMENTS (PTY) LTD. 


17 * April 2016 

The Hon. Pravin Gordhan 
Minister of Finance 
Republic of South Africa 

■Dear Minister 


RE: Apology 

««• j- -* ^ - 

JW* if «. iMtafe (toita “’** “"*'° f “»"“ l » «» 

ZkSSJ^S’^^'^! 0 , 0 ”' ‘‘“Jf"* M"E8lc. Unow yo. hold 

Swoi^terfrS”af “ w <he 75<K> °^” 1 ' 

■MociattoTrist £Z^,^. cmam "L* 6 P“ i “ • b »* possible 

*“—»-. ,£4 ££J££gZtj^gtZZ‘JS £ 

concomitant impact on our economy. B ” ,Cant Job losscs «* «» 

Given your strong relationship with the captains of industry I wnnlit . . 

hdp us to save fiie jobs which, in addition toth e bSrfh to 

individuals, wc believe Is in the best interest of our economv^ « u 
country's overall development economy and more broadly our 


I look forward to hearing front you 
us in these trying times. 

Yours sincerely 


about any possible assistance you are able to offer 


yNazeemHowa 

Chief Executive: Oakbay Investments 
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( 


Introduction 

1 ■ Our consultant is the Minister of Finance (“the Minister”). 

Eseoefive,toparfioutotoeMto^^ ^ 

‘ “ eS, ”‘ , “ ^ fc ^ ** »•—I issues hay. bceu 

identified in our instructions for consideration: 

of requitere* reiattog to totereatana, ^ 

^mgoftaorismfAML^ »d I «^ y . o[ p 0trfpcr!<)nsffE[ , s)i . 

(© G0 ™^P0te^I«p M »« o f S <^ Afc ^ b ^ toflM ^ aB ^^ 
USA authonnes, where they are pererivod to be weal on FATF etaariatds and to 
toe contesl of South Afiicaa to* having previously beea fined by tbe UK’s 
Financial Condnct Atohoriiy and Barclays PIC to its latest results noted that 

ABSA bad lodged suspicious trensactionreports without ntuchrespouse fiomthc 
Afitote prerecatog ^ fc pmm ^ ^ 

against a Soolb Afiican bant by the US or UK authorities to undenntoe South 

AfMes’s finaneisi stobiiio, objecdve, .parting a 2008-iyp, score* ttosia to 
South Africa; 

(to) whether baniis can disclose tofittmafion to the Minister regasdtog todividiial 
cheats to leans of the Protectjon ofPeisonsI Itiibitnstion Act; snd whether banks 
can preside such totaadnn to anyone eis^ hire the SARB or file Bank 


(Su 
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Supervision Department, the Financial Services Board, the Financial Intelligence 
Centre, or SARS; 

Civ) whether anyprovisiOD in the Banks Actprovidcs for intervention by lie Minister 

in a specific banker-client relationship; 

(v) whether the Oakbay-case fits within the remit of the Banking Ombudsman; 

(Vi) 

client relationships; 

(V») how drsrisUng by bmdmtnay nndmnine Qovcminaits , 



services); and 

(viit) how a] ___ _ _ 

J may undermine 

Government’s legislation (especially die financial sector dmnewmlc legislation); 

etbw this wig set a precedent for anyone else expeaiaicing a problem with 
a.y bank; and, nmre hnportandy. wtete . ^ ^ ^ 

1 on the offer made to him by 


first 


delegation by Cabin,, of thn* member. (fte ^ of ^ ^ of 

Mineml Bosons, and dm Mini,*, of fhnmce) * eng*e . nnmber of rrngor Son* 
Afccancommercmlbanks. 71mdatedinlendon,a. mpnm* fo ^ ^ 

constructive talks to find lasting a solution”; 
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Oakbay Investments, an entity owned by the Gupta family. 

We have been briefed with correspondence between the Minister of Mineral Resources 
and the Minister of Finance; a circular by the Ombudsman for Banking Services on (he 
closure of bank accounts; and a 2011 National Treasury Policy document titled "A 
safer financial sector to serve South Africa better”. To the extent necessary we refer to 
some of these documents in the analysis below. 


For the reasons set out in the analysis which follows we advise that there is no legal 
basis on which Government may interfere in (he hanker-client relationship; the banks 
are required to honour their confidentiality obligations to its current and former 
customers, and are therefore likely to respond, correctly, that they are precluded by law 
from answering questions the Ministers may pose; the mooted meeting is likely to 
cause unintended consequences and adverse perceptions regarding Government’s 
adherence to the relevant principles governing banker-client relationships, 
international norms and best practice. 


Analysis 

6 . The issues for advice turn on foe correct legal framework governing banker-client 
relationships, and foe powers of foe Executive. We accordingly deal briefly with each 
in turn before addressing the specific questions for advice. 

Banker-client relafionshtpg 
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7 . 


8 . 


It is well-estabhshed, as our instructions indeed recognise, that the banker-client 

relationship is governed by the private law of contract . 1 Whether the contractual nature 
of the relationship is unique <* generis)> or ^ of (ffl8Qdate) _ Qr ^ 

other specific contract - is immaterial for present purposed it suffices that the banker- 
client relationship is governed by the law of contract ITfis does not, however, mean 
that public law and statutory enactments do not impact on the contractual relationship. 
They of course do. But it does mean that unless authorised to interfere with the 
contractual relationship, third parties who intentionally intervene in the banker-client 
relationship perpetrates a private law wrong (a delict), which is actionable/ 

an implied term in the contract between a bank and its customer that the bank is 
under a duty not to disclose information concerning the customer’s affairs . 5 This duty 

^ “* h ° Wn * A baalcer *-<*» formation about the aflaire of a 


fSsir wi 2 ^ 1 -p- «* gsss 

provisions o^eSSV/naS Co,utheM ** the relevant 

^ * sw 00 t * ,e traditional bo^ raists beftwxn 

(or imposing) a ^ interference amount to increasing 

(LexieNcxis, Durban 201 0) at 3®), ***** (^TNeethlmg et al law ofDaHct 6 th ed 

end Investments (Pty) ^^^^^198^(3^^^7350 ^ 2 ° ; ° S <*>««*»* 
Ltdv Cywiinat (Pty) Ltd 1991 fj) SA 100 (A). J ^ t73SD > not affected m this respect hyDensam (Pty) 
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9 . 


ensts of die bank require disclosure. Fourti^ where the disclosure is made by 

fl.ee^wimphedeon.eWtffteeUertt When.legrieompubirwee^^ 

■mee i. edteeed bdow in rtading will, the dart ancitay i^. 

^ ”*** ** -hr by mntinrt agreenent ^ 

oMnurtsgenendlyp^,^^ AcoonSnglyihe 

^ —M naw, of Jhe “actions " 10 is , e»we fcr concern „ mcownc - 

of Appeal (affinned by the Constitutional Court’s dismissal of an attempt to appeal tile 

^^^‘^y b ^ bMychx ^ saccmit , 


KKSST r ^ 

?£“ to ■ It exercisedits rijof teSd^iSL ^“ sed *«• **» « a senior level.' 

a rtesoaaife (me to take their business elsewhere. The ^ on ! I ^ de manner. It gave the appellants 
constitutional value and was not other^l t “ 0on d,d 001 °®»d any identifiable 

eubfifh P ‘! bh< ^! ! - ftE cIosure w ^ons <brtafd«j 8 k^ °^Z, P “t V ° policy ^S’deration. The bank 

**" by tea* th. wwaadi*, „ *, SiS^SSZ^ '*“ 
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A ha* however, give rroace „ ^ ^ , c|ieffl , s 

”" ' fc ° f “» — fc -* ««- 

ixaponed tom." This is because “a party to an opgoipg contractor! relationship 

^eoaUy wtea i. pen*™ am, a* (tore of to rclatoKUp „, ffl m| fa fc 
interests .” 14 


II. 


Tentrinaang «. W— ***** fas „* however, ^ fc ^ 
duly not to reveal inclination of a previous client 15 


33?e powers of the Evrenri™, 


12 . 


governed by rh. Coosa,*™ ^ Miaklm ^ ^ ^ 

^csofstoha,,.,,^^. 

— Thcpriocipfe,,^^ 

" * " m,M ' a,, ° f '* '“ k » f 1 ^ «** *-( fc «m, is « f™** 

the Consatnao^P proride. A* „ o*aa of ^ ^ ^ ^ ^ ^ 


of 


1 «*Pra403 I fe C 19 W! ' J0 “ bCrt ^ 01 (CdS) ne t** °f So «fi> jSfiica 2* «! (LexisNexis, 


Section 1(c) of the Constitution. 
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conferred by law ” It requires that public power be exercised in good faith, and that 
powers not be misconstrued or used for purposes other than intended. 18 


13 ' AhhOBgh Uabay P0WCra not P^ded may be inferred, this may only be 

done where this is necessary by implication in order to give efficacy to express powers. 

M. The purported exercise of powers by a member of the executive arm of government 
which is not authorised by law is unlawful, and may be resisted by a private entity - 
even without first setting aside the purported exercise of public power. Is 


Overarching questi o n for advice: Tf iA 
relationships 


gpwer of Cabinet to interv ^ e in banker 


is. Itatoabovetoamntototofimd.menbaqu^ It is Hat,™ to to 

extent tot this is authorised by law, no Cabinet member (or Cabinet collective])') tuis 

any potto to intervene in to banker-client relationship. Asamatterofpub&lawany 

snob fetertoton is tmlawibl end may be ignored by . private witont seeking 

legal recourse ^sntottreofprivtetawtoiysiiiiinterveiifionconstimtesadelict,” 
wbioh may result in a claim tor damages or other legal remedy (like an interdict). 


« “* V J«—to* Batototo itototo, Cbtotn,® („ sa (CC) 

18 o_ jjt _ - ' 



(CQ at para ]4g. 
at para 14; 
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W>«h«r a legal basis fc, fcterventta by Cabinet mentbets exists i» ordered in 
addressing some of the additional issues identified; 
fourth), to which we now turn. 


in our instructions (particularly the 


F m additional issue: Contractual riffets of banks fn ^ pse ^ msinjnm 


17 . 


18 . 


Bade, do net only km . ntttd entitlement, but also , Iegd obligation B 4 ^ 
tMrenstimtersoamfMy^^ 

reputation has been recognised as a valid bssis for terminating the banker-client 
relationship, 21 

TheBasel Committee on Banking Supervision at the Bank of International Settlements 
considers that the first and most important safeguard against money-laundering is fee 
integrity of banks’ own managements and their vigilant determination to prevent their 
institutions becoming associated wife criminals or being used as a channel for money 
laundering” 22 The Committee recognises as an essential part of banks* risk 
management practices fee adoption of effective know-your-customer (KYC) standards. 
Proper KYC policies and practices “not only contribute to a bank’s overall safety and 
soundness”, but also “protect fee integrity of fee banking system by reducing fee 
likelihood of banks becoming vehicles for money-laundering, terrorist financing and 


SA ** (SCA >« — W** a* -***. i3 no, 

available at hhp.V/www.bis.org^putiybcbsdJ 7 Jife ^ *"* ** puipose of m oney-laundering (December 1988) 
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other unlawful activities.” 23 


20 . 


h P-e&e banks give effect to their KY C obligate by .dop** cUont-aceeptece, 
pobn.es” These innbidn Inter o&t nrininnnn stodlrds for esKbJijhillg ^ 

tenninaing banker-cheat relattesliipg. Than policies gwetey appiy . risk-braed 
oppranh which ftteras on client, wito high risk prairie* as teictoedhyfictoralike 
“ ,d olfenk caunby of origin; the banking product 

Medittetoedehvetychanradfatoebtnnate^ 

of fitetewbitto increases reputational risk to abank incinde any business iiwntio™..^ 

OP «* pari ofthechte in anna trading; htunan rights aburas; anvirann»ud danagn 
oopoilnlicn.nndemociaricpoliticai^draesri Anhnpotbnribighriskfictocispciiricai 

o-POrino. So-called "politically eapcsed peraona" (PEP,)ri a» pen ae high-risk 
customers . 28 


Unto south Ah™. law toera praaapie, tun givw, eHea to by to. Financial 
hridiigenoe Crate Ac. 38 of 2001 (HCA). I, Unpose, a duty on an eerauautole 

institution to identify and verify new and enisling customera, to keep records of certain 

infonnation, and to report certain ttaasaelioas and situations. This reporting duly 


3 Hid. 


I at 9-1. 


a Wat 9^ BmkingLaw art Puttee (LexisNexia, Durban 2015) iss 11 i 
*Ibid. 

^^oSiKi Ma ‘ PUbli ° & “ CtioBS - suc * M *«<«■ °f 

important political nartv tu n- ™ tar ^ ® CfaS| fiemDr executives of public organisations; and 

tiaNexi S) Durban 2015) iss 11 at 9-5. 
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oven-ides a bank’s duly of confidentiality towards its client But the duty is to report 
to the Financial Intelligence Centre -not to Cabinet. Hus, thedutytmderFICAisfor 
banks to know It* clients (winch implies an entitlement to tenuiaate a bmkttoclieat 
relationship when reputational risks arise), but banks have no right or duty to keep 
Cabinet in the know of their clients’ (or their own) af&irs. 


21. To Ms the Banks Act adds ftatherdutie. to guardagainst banks bemg misused tor 
purposes of msricet abuse. 39 The Barks Act imposes certsin reporting duties on banks. 

Again the duly is not to report to the National Executive, or any Cabinet member. The 

Banks Act designates the Regis bar of Banks as the only authority to whom information 
must he fitraished under the Act 30 The Rcgistmr msy umter certoto cheumstaucee 
diacloae intbimation reported to him to thiid patties. 33 The Bmdt, Ac. conlemplmm 
dart should them be any concern, regmding the tanking sector this be communicated 
by the Registrar to inter alios the Minister. 32 


( 

( 


” Section 60A of&e Bants Art. 

30 Section 7 of the Banks Act 

31 Section 90 of the Banks Art provides 

is “ nder a “y)aw.provided theRegfcta 

performance of sach function by that pJo™or * *** PeiBOn “ e * Senfial & ** P ro P< 

B t0keep tlie ^Provided is willing and abli 

12 Section 90(2} provides coniines of toe laws applicable to the recipient" 

^SStoSStSSJSSllS,®’ °"T “ f 1 * Atncan Reserve Bent of any 

financial stability or financial mates more gSlyT ‘° ** “ etar * the economy, 
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22. It is therefore no. con, to with tie schema of the Btrnfa Act or FICA to confer a 
power on the Minister to extract confidential information from banks, 

23. Our Instntctioiis identify serious concern regarding compliance with Financial Action 

Task Force (FAFT) enttma, and the consequences of non-compliance. Within the 
South Afiican regulatory reghne these ate addressed by the Reserve Bank’s Directive 
for Conduct within the Notional Payment Sjattem in respect of the Financial Action 
Teak Fome Itemmmdata for Elecnonie Fnnd Iriwsftrc, other measurc, 
supported by the Reserve Bant. WhatftesemeBomeesrtmliaByr^isee^a,^ 
with KYC principles, 33 to which we have already referred. 


24. It ia aetoniinBly important that South Aiiean commercial bank, be pemnted to apply 

national and international beat practice in ruder to chooae dteii clients, know their 
clients, classify the riak to which thrir clients espose them, and decide whether then- 
business end rigtulationai risks exposure justifies tetminating a specific brndtersdiem 
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25. 


Acmimg.,, Goveeotoeo, ^ ^ ^ ^ ^ 

Government itself to legal risks. 




ofPersrmal 


M. The -rttay «eeptio M to a tart do* of confide „ eaxrsll y eo^W 

to comprise those contained in 

(0 ^mZSSf^ofaoCnmtodPra^Aas,^,,^ 

® sec *i on 31 of the Civil Proceedings Evidence Act 25 of 19 fi 5 ; 36 

0d) section 78(13) of the Attorneys Act53 of 197S; 37 

(hr) toOttoSSoftto^Aa^j^g^^^^^,, 

(v) section 74A of the Income Tax Act 58 of 1962; 35 

(vO section 87(2) of die Banks Act 94 of 1990 ^° 


l snnliAA __ i. 1 


. Durban 2006) at 6 
2 part 1 at para 345 


34 See &g, Jones - 
fh 32, 34; Joubert 

21; -- msj vot 2 part 1 at para 34j 

“ “■ s ff ion Prorides ^[^^S’bfcomMlKS ° f f 9 !™'* 00 in * be P«»cnl circumstances 

£sr^£^„-SrSsft^tasat 
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(vii) section 37 of the Financial Intelligence Centre Act 38 of 2002; 41 

( ’") sections 64(1) and 65 of lie Access to Information Act 2 of 2000;® and 
(ix) section 69 of the National Credit Act 34 of2005.® 


27. 


i. 


: authorise an exception to the 

bnlinawpm^le of bantar^em confident 

Save where a statutoiy exwptioa property 

applies,banks’common law contractual duty as amplified by the constitutional duly to 

obaerve Ita clieM's pri«ey pmtocted by aecticn M of the Conatitotioa prevail," 

Cabinet members maynn, appntuchbttokuto disclose Mtauttion by use-pie* powera 

of otbe, fimctiouaties, and may not pmport to Me (wbeflter 0 , 

powere confcned ft, specific Finposcs ft, estameoua pmposes - howe™, well- 
intended^ 


2S. The nature, purpose and scope of the Protection tfftwnrt Information Act 4 of 2013 


mfcnnation (whether imposed by ISsLon orLiLTSSe « " ”? W reStriction on *e disclosure of 
duty or ^trictiof, effects compLa^ ty an “ S“ m ° R 3awor ‘<f~) to die extent that such 

Soutb African Revenue W or any ***** *■**««». the 

pnmanfy requires that information be reported to SeSJta^S ft “ d 9“^ 4 «* 1 «* Act. The Act 
reported to a person designated by the Minister ’ 00 y in SDnlB uistances information be 

(SCA) at para 46. *** MECJbrEconomic Development^ Gauteng 2013 (5) SA 24 
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"<>*» itligU, questionable whether a power to disseminate to the Minister ofFinance 
mfortuation which is not otherwise liable be to dissemination to him (under legislation 
g vetoing the financial sector) can be constnted in the conenl circumstances. w 

Although oenain pmvisions of the Act are capable of a constmction which could in 
certain chcumsbmces authorise the dissemination of infbnnation to the 
provisions Bite section 57 restrict snch constmclion or opemtion (at test to foe entent 

that, for instance, prior authorisation has not been obtained Amt the Regulator, to the 
extent that this may be necessary). 

29. Ifowever, on the baeis of the inhumation contained in our brief it is not poseibie to 
pmvide any conclusive view on foe appBcation of foe PmmoBon of Pernod 
htfcmiaticin Act in foe ehenmsfanees of this case or mete generally. The 

considerations to which wo nerd tom moreover miihato conaidembly .gam* any 
positive answer. 


45 As section 2 records, the purpose of the Act is to 

<ii) 

ttwt is DW^^ortmcsv^baisr^ 1 ^! 0 Pf °“ C< ^ I ** TOMl :nfQnn “i‘“ final processus 


0 >) 


(c) 

w 
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fi srti aMtotll issue,' WMir, any provision in , k p,,^ <rt provide. ^, „ 

th e , Minister in a sp ^if icfaankei-alientrrf.H^,^^ 


30. 


3L 


11 is P™eiseiy becaore to ovendl polMcal responsibility for to banking sector rreto 
Vrfa to Ministor.« and because to Itok, Ac, is a panicutaly topotou contponent 
of to stotoy .chante govetotg banks, tot any tnhtoerial power to obte i„ 
ipfimitton would have beat expected to have been provided to in to Banks Act 
■tolf. Hie Act does not, however contain any specific provision winch empowers to 

Minister to obtain infbnnation directly front a bank regarding its client 

tt-tofrtoily to Ac, also doe, no, contoin any previston wbicb conflate, to, 
atfr' ovasigbt responsibility orpower to Minister may have under to Act is somehow 
to be exercised together with to Minister of Labonr and to Minister of Mtnerel 

Resonrees. NordoestoAeteotoerepitototlabonrnto^ortototooftontoend 

sector may justify to Minister m exercising any power confencd on him by to Act 
Ilseit Were to Minister to exercise any such power by taking into account 
considerations otor ton tore relevto to to banktag sector or to dtoate, of 
unautorised tod panto (which may inetode otor Mdne, ntentotx), his conduct 
wuld be ultra Wear to Bnto A* nnlawfid, and liable to be uptrend by spy of to 


Durban 2015) iss 11 at 2 - 6 . 
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a ft «*Wfep.i I.W Wticw ttl „ naa., . .. ae ^ nP , w 

Ombudsman 

The Ombudsman for Banking Services has jurisdiction over complaints falling invbf 
the Code of Banking Practiced This Code applies to personal and small business 
customers. A small business is one with a turnover of less than RIO million per year. 49 
We have not been instructed as regards Oakbay’s annual turnover. Should it be more 
than RIO 000 000 per annum (as we suspect), or should any claim which might arise 
exceed R2 000 000, the jurisdiction of the Ombudsman is excluded on this basis alone. 
Olher factors may also either exclude the Ombudsman’s jurisdiction, 50 or render it 

premature to exercise any jurisdiction which the Ombudsman may otherwise have 
had. 51 

33. It accordingly appears to us that the remit of the Ombudsman for Banking Services 
doss not include the Oakbay matter* 


Siyth additional issue: A re asonable tmti™ 


34. 


The Code of Banking Practice recognises a bank’s right to close a customer’s account, 


• SSlSriKm (LwisNexis - 2015) iss 11 a( J3-4. 

aSsNads, “ ^^BankinsLowandPractice 

Ombudsman for »*. «* S «- *»"<>»■ 

exceeds RIO million per annum as fietor * Z v f g a btJSinefss turnover ivhicli 

R5 000 000 threshold was increased to RIG 000 000 w.e.£ 31 May 2011 66100 U at 8 * 2 * explaining dial the 
u J* " on * ms fte ««**« of the hank’s commercial judgment. 

8 mw> 40 exlmurt mtemal complaint processes with the particnlarbank concerned 
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and provides that this must generally Mow “reasonable prior notice”* The Code 
does not state what a reasonable period is. 8 does, however, recognise ouunmsumce, 
in which an account may be closed by a bank without any prior notice.® 

35. lie legal position is that what constitute, reasonable norice depends on das 
circumstances of a particular case, h the content of closing bank accounts the character 
of the account and any additional special ft® are r»lev„ conridemrions to be taken 
into account M The Ombudsman fcrBanldng Services has confinncd in a circulated 

bulletin® dosing bank accounts that what constitutes a reasonable notice period wi8 

dqiend on the merits of each particular case. Generally, however,, period of between 
one and two mmrihs wouid be conridered mwonable in reject of an mdividual 

account, and two to three months ftrbusineB8 accounts. Ms depend, on the nature of 
the accounts and the number and nature of transactions on rile account 


36. 


lie above periods are longer than tire one-monti. period applicable under the 
equivalent code in the United Kingdom. 55 Tlwy have hem, inoremed h, aftod orients 


56 


M Clause 73.2 oftbe Code. 

best practice; (ii) a custo^ Mcomtfo'* Xri a p “ aocolm * b y law or international 

beheve that die account is being used for any illegal purposes. ^ 080 of ^ snd W) ftere is 1588011 to 

^Prosperity Ud V Uoyds Bank Ltd {I927i) 39TLR37Z 

Barid^CoS!^^ £ “"' ° f£at!lcing 134 63 (LexisNexis i *"*» 2007) at 153, referring to clause 7.3 oftbe UK 
ss Ombudsman for Banking Bulletin no. 3 (15 August 2012) atp4. 
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37. to Ot ntrcence of specific taw !««*„ „ ae ^ 

appears that the default reasonable notice period is two to three months. 

Stm m .MUowi i, SUK ^p-risHng bv h*- - n^,,,.. 

Himlegislated^ fmj^ ql-incjusjoT, objective 

38. As we understand it t this question probes whether banks 5 duties to assess risks and 
guard against them (in the interest of banks, their other customer, and a sustainable 

financial sector) conflict with Government's goal of achieving universal inclusion in 
the banking system. 57 

We do not perceive a real tension between these duties and the stated objective. This 
is because unqualified and universal access to banking services cannot be a legitimate 
governmental objective to be pursued at the expense of vulnerable bank users. It is for 
this reason that the national and international legal infrastructure governing banking 
presupposes that the financial system indeed be protected against (and, if necessary, 
closed to) certain individuals, entities and their transactions. The result is that a legal 
obligation is imposed on banks to manage risk profiles, and banks have a legal 
entitlement to terminate a banker-client relationship when m their assessment the 
relationship exposes the bank to reputational and business risk. 






40. It is the unlegislated Government objective of an all-inclusive banking system which 
has no legal status. However desirable an all-inclusive system might otherwise be, a 
Government objective with no legal feme cannot detract from pre-existing legal rights 
and duties which are consistent with international norms. This is because common law 
and statutory rights and duties am of a higher legal status than Government policies. 5 ® 

41- There is, moreover, a binding precedent for the legal principle that a client cannot be 

imposed upon a bank merely because the client might otherwise be rendered without a 

bank. 59 In Bredenkamp the Supreme Court of Appeal held that any such imposition 

would be unfair, and was not supported by any constitutional imperative or public 
policy consideration. 60 

42. Accordingly the objective of achieving a banking sector which leaves no one without 

a bank cannot dilute banks’ legal duties or divested them of vested rights. Otherwise 
the banking sector will be rendered unsustainable, which would be counterproductive. 

Bt ghfh additional issue: Implicatin g of ministerial 

«. For <he reason s« out above, to mooted minimi u by 

toetogov™to gfl ,.a mci ^ KMor . 

or aa exphiution which Is not ponnitted, i t would be unlawful rad unenibrcefibla 


55 Route (Pty) Ltd v Pinnacle Point Casino (Pty) Ltd 200J (4) SA sm r<tr& i „ 

«KfSS0 vStandardBank °fS*Ltd2m (4) SA468<SCaJ ( ( A) “ ^ ' 
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Meeting with the banks mey undermine Government's or the Minister's authority if 

eitherof them is seen to make demands winch ommot be enforced. 


**' " te ^‘ OT ^ m ^ M “^ to J'^y»4<™iselm,omg^es or abuse 
of public power, then itmay indeed set an adverse “precedent”-., our hamction, put 

it. We use the word in inverted commas, because an act of exceeding public power 
cannot create what in law constitutes a precedent. Even if dejSasopemitted, it still 

remainsda/ejemiillegJilywiacutanypmcml^dalcffict. But it may nonetheless, 

in the sense contemplated coHorpiially, set an advent, climate as mganis wind die 

Enanmaland other sectors are eapected to tolemle. Such conduct may indeed have 

vety adverse national mid intemariona] conseqtwnces. But these are not for us to 
identify or quantify. 


45. 


Finally, it does appear to us that Government exposes itself to criticism of inconsistent 
conduct if it were to meet with hanks despite the Deputy Minister of Finance’s 
statement remaining unaddressed/ 1 If it is conect that significant owners of Oakbay 
Pleated themselves as people with power to offer ministerial positions, then they 
qualify as PEPs. hi that event Banks’ perception that Oakbay presents business and 


individuals in r^e^Oi^M^nTf Wtaer of pfn^^M I h^f approached nongovernmental 
position ofMiniaer of Fm« Gupfc family oSeredme the 
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22 

iqtufational ri„ta *, a**,,™, „ud to a* ^ onstom!ls ^ bc ^ 

^^c^ MbyQovwM amo nammmt ^g tklmmlKt 

("* ' f '™ 8 ' y " 5 “ b * Dta a «* *—» »f Oaktoy-s ownm, ^ 

amntendrf „ „„ ^ ^ a . 

important. 

Conclusion 


authorised by lew, uud to, ta putaua udvm. ^ ^ 

considered and reirigated ^ ^ mlCTKms ^ ^ ^ ^ 

meedug- w«e 4e .neeriug neveriireiesa re proceed (despite OT **, to 
contrary). 


We advise accordingly. 



Chambers 
Cape Town 

25 April 201(5 


J-J. GAUNTLETT SC 
F.B. PELSER 



62 ^ Supreme Court of Appeal ] 

para 65, it is not even “for a court to assess whether or ™i»iv>»« «■>* i. ■ " .--v w on tw iow./ 

reasonable and rational, was objectively ‘vvrone’ whe^n th?™^ buSUlesS <*«isioc, which is on the face 
involved.* 1 J Wly Wons where ,n tfle circumstances no public policy consideration; 

;SSSSSxr— 




D M'WiSTER; FINANCE 

repubuc of south Africa 


Pretoria, 0001, lei' +5715 w > rch _ _ 

PO B.x 29, Cape Town, BOOO, T*+27^1 ««fi ^2^?^ 


Mr Nazeem Howa 
Chief Executive Officer 
Oafcbay investments 
144 Katherine Street 
SANDTON 
2031 


Dear Mr Howa 

MEE ™° ° N CLOSINO OfOAKBAVBANK ACCOUNTS: 24 MAY2016 

misnB^jTn ?SSorae“l? your teLTffl' am5n s “"? 71 

closure of certain Oakbay bank account 8 d 17 Aprt 2016 to dfsfcu ®« *• recei 

fectors couk! gfve S to1 C ba?k7^sion^o h d2f Ulated envfronment - and a range t 
document outlining the regulatory framework ' att?ch 80 info,Tnati01 

sector. More information is also available on our uirnhiiiiF-i 6 6ector an d financfe 

mtemationai websites, (ike www.bis.nrn L* v^Sr!lm ^~ freS " V,qn v ^ and severa 

relatefSfere^tte MinisS a I)f m FiS l S n or anrLS 9 ' 6 ^ *’"* discussln 9 client 

Finance cannot act In any way that undermfnek the r^uteto^oritte^' ** Mi ™ Ster 0l 

Jlw court for appropriate^ettef^'lf^s als^^^ted^u^f t remedi 1f’ inc,udin0 a PP r oaching 
be in the public interest and helpTsImnoZ^^, ^ f* 8p P“* to court can also 
serve customers better. P 0then hs current regulatory regime in order to 

w. agreed to oorttoue engaging and yea weld pm*. ^ »» m mnm 


Yours sincerely 



prawn j gordhan, mp 
MINISTER OF FINANCE 
Date: 24 .- £sr, z&lQ, 
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Aide Memoir* 


Background 


1 . TJfe rwte arises from aietterc 8 8 mI. 17 'Anrtl 2016 oath*,- .*i~ *; 


the Mfoisfer'-cf 


3 ;' 


MiliiiVi 


OVERVIEW OF FINANCIAL REGULATORY FRAMEWORK FOR BANKS (N SOUTH AFRICA 
1 Overview 

where such but abo ** 0VB,se “ «t®*htore in countries 

in that country. For this reason financial (mii t^ tu. traiBaCt "** otfler fin0lWal institutions based 
standards like Basel at 8 „d Financial Acti^ as kXr« lntem,taftm & «*«"**»»I 

foundering and combating of financing of terrorism /-*« recommendations on anti-money 

the latter mS^Xlt^ST ^ 0ne > fam * tert « -* “unterflnanci^ 
«** lead to our *° “*« to *— *■** 

turn will sfenflcantly reduce **"»"* s V*em, which In 

than a mlltton jobs were lost In 2008 as a result of a bankwire in ttetST^' F ° rawmpfe ' ,,,0 ' ,B 

part of the global '** *““ * oW^nanc,a, Being 

•‘ ESTI^rEr~-““ 

* Foreign direct Investment, end the generation of Jobs 

T to 1 w- M ^ 

^ - 

» *«*« H MU . 
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risk to the national fiscus. 


economic growth and ratface the 


dip,,* lh> *’»■"•* cwtomers «*. »J 

zrr*: Ltsr:sr-T/r ^ —■ 

2* How is compliance monitored at an International level? 

al ' count ries subject thamslrimto^ al1 ““"‘r^. 
example, re views by the G2G on ittma k_ **. mBnts and peer reviews. These include, for 
- «* 

increased following the global financial crisis, with 620 caurtJ^Tth ^ *“ ^ 

——-«-CX ■*"«* 

interverttrir whi t-..^ ■ _ arM * omB !'P««»WcttthebMilc.Siid»M 

*«*■». wM. J ^!T^ M » -~r ^ fo, .mfamMnefe 

3. Whatajuldbetheconsaqiieneecf South African banks net eontplyii^g? 

11 

^ or aie not subjected to a rtv »t tnfi ^ Bre v ^w that they operate 

fight against money laundering and terrorism fi!!l ment b 1101 as adequate in the 

standard* that ° M ^ ^ *«**■ •» *« the differ 

supervise*. •«*«^Bte*rfctl*cfikiq M n^ 

In 2014, the 620 (through the financial Stability Boardt aa »^ 

overseas supervisors to deal with countries ctee^ toT^ ° * “^T twm aw,bWe 10 
Financial Stability Board describes in Its report: * awperatlve Jurisdictions". The 


' “ 0 m °f me °^es that could be taken after a 
ffl^Swortf the global financial system and to 
adherence' 


is fisted as fton-cooperative* to 
to Improve the Jurisdictions 


These measures, as applied by oversees regulator to their banks, indude: 

Bante^SB ^South African banks from doing business with foreign banks; 

** ^ ^ "*—■ *— « them by overseas 


i) 

*9 




HI) 




Jn Bdtfftfon to these nieesures maAi ihhcijuu 

contraventions and for | apses in^na-mLey ^"^3^ ’"T maBiVe for ***** 
rutes by their financial institutions. Such ^ "■ Bl>te * 

Imposed on BNP Paribas by US Authorities =„rt . „ ^ “ be fieefl ** lhe $ 8 - 9 bMon «M 

smaller economy like ours, SA banks have ret^nrt, ^ then * sdves ^rate a financial crisis In a 
authorities, ntfy beefl fineti lesser fines by UK and other 

terrorism togSrt^^^ Bering and countarfinancing 

regard to benefit ownershIp of ent|tJes ^*™*™*" *efawn by clients of banks with 
enhanced due diligence by the banking actor. tcal ' v ' ,rrfluenllBl Persons whp will be subject to 

*- What has happened In other countries? 

Given the serious and significant consequences of Co.** .« ■ , 

International regulatory requirements and the lame fift « fijlf *“** no,w * m Pfant with the 
■ *r to monitor book Lm, J£ tah tarn 

regulatory and International requirements. In this n. enSUre that the,r actf0ns meet the 

(2015) a leading u S bank,'***»>">*">-*■ dreary. 

anti-money-Iaunderfng screening and cut ties with owr ri^ to th^ton^ 

operatinge^Ln^eto^Cifilm ZtTd T** ^ ******* ' tow ^ the,r 
have dosed the accounts of between^OOO ClosUKS ’ ^ ^ree tenders 

furepean banks illustrate the Increased “ * these I"** 

biggest banks are dosing client accounts which thev ^ **"*** the world's 

Sundering rules or from other regt/fatorv tmm* ^ 0 r kfcy“ either under ant^moitey 
Withdrawing from countries th^coi^i^r ^not^ , ^w en !«irfI ,ieir #bo *«■ «** 

and countersnandng terrorism regulatory frameworks, ** * "** anU ' mone ^ Hmnderlng 

collectively accomt tor ^ a^hi^sj^,,^ “ f Barda *® a,ld 0«*«fje Bank 

number is as much as 5096. Therefore as much as toff* the** £?* “ QtiBan ' < ' that 

to support a variety of the social ^ fiDVer ™‘ Issued this year 

Influence of domestic regulate* and Maintained MMMhM “ ** dlreel 

regulstory err®ngements. ^ wgh the mutual trust* of domestic 

** ,M 
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pr.ced.ot, but« be regarded as H 

market conduct and financial Integrity objectives to Zf flldud ® does financW fr *ct«5Ton, 

excluded, but this does not apply to non-a>^pl^ngcuMtoj>^«° CCMt,niH,,ft V or Individual is financially 

The responsibilities of the cllentfodudliw toe nB a * ” tane,,ts iridtJde reasonable prior notice; 
contact details and to their financial affaire- and toe cir ^ banb of cfl8n8 “ 130 the 

accounts, include ,f they are compel to Whlch banks "V *» 

account has not been used for a ^ teW ** Pmctke, If the 

account Is being used for illegal purp^f "** * ^ ° f * thew 8re »« to believe toe 

6* What can affected customers do? 

• ewImlTi" has" T ** 8re Pftal * and confWentia1 ' 

but must rather ensure that the rea^T J” tefVene 0(1 ^half of ^specific clients, 

«s In accordance with the existing legal fC^o^ 0 ' 118 ^^ 8 thWe ra,attons hlps 

■m ftp tank.. 

banking ombud, ttJS,ne£ses end ‘"^dual customers can also approach the 

In addition, It should be noted: 

whlditteetoRiiieofMTOMnjjfc,,,^,,,^^ * * at *rthe dnaunstanus under 

— ,te “■ 
f-In Mu aransaniM, Ml .ppm,,* to to, 

a»np«n» hai nollilns to lor (tom ™* .J„ ™"** ** ameer or 

MW* »IK"-* 



< 3 *. 
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i. 

( 


24 th May 2016 

Minister Pravin Gordhan 
Minister of Finance 
Republic of South Africa 

Dear Minister 

RE: Meeting on closing of Oakbay Bank Accounts: 24 May 2016 

Thank you very much for the cordial meeting this morning to discuss the decision by the four 
ttiajor banks operating in our country to close our bank accounts* 

Thank you, too, for the documents outlining the regulatory environment in which the banks 
operate. 


challenges facing us during the meeting and your suggestions around legal 
remedies, I thought it prudent to place on record that following detailed discussions with 
several legal advisors, we are of the strong view that given the contractual rights the banks 
have, any legal approach may mdeed be still-born. The banks have each said as much to ns in 
eir correspondence to ourselves. As mentioned this morning, we have also being told by the 

key regulators such as the Banking Ombud and the National Consumer Council that our matter 
falls outside their jurisdiction. 



, „ --- w aa me ueuiBiuij* ui uie 

responsible regulators, we seem to have no options open to us other than our appeal to you for 

1S (n TILjH 


We were als o pa rticularly engaged with paragraph 5 of your Aide Memoire which provided 
some detail with the reasons why banks would close accounts. As discussed folly with you 
no bank has given us any indication of any wrongdoing on our side. I am sure you will also 
recall the detail shared with you today of the due diligence exercise we underwent around the 
proposed purchase of a bank, as well as the detail shared with you around ftte Reserve Bank 
requests for mfonmtmn around currency exchange. Most importantly, we have 16 years of 
audit reports from KPMG, one of South Africa’s leading audit firms which backs our view that 
we have done nothing wrong. 


It was good to hear this morning that you share our concern around the livelihoods of our 7500 
staff, which once again confirms your strong pedigree as a liberation fighter. 
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w a “endnon-executiverota,inour 
have found the response from the t ° e parties about possible association risk, yet we 
threat of signifiS^ “* J, ™ 0ns to be even in the face of the real 

you M P oIiticai ^ of our economy as well 
our detailed tfscuSTthis mnS? ? framework, I would like to believe that 

against the obvious requirement fKltii aSL?? ** y f" C0tisider ^ difficulties 

promote job creation and economic ^ e a b f ness environment which will 

such thing and in fact should be viewed bc v° U su S8^ st wbat has happened to us does no 
investment ^ &S creating a “•* ve W*» around foreign direct 


■" fc N-r l Let me Me 

including Treasuiy, ^ P ’ ^ 95 suoh su i ) P ort *D institutions of ou r country* 

thwfS ^ you IZZ^l T P ° SSible assistance S™ are abIe to offer us in 

have ifstXi oXs 31 a si a £ "" "* *“ «- «•» we 

the banking regulations - we^i^tfnlr * ?*“” C0 ? 1 P an y “ which is fully compliant to all 

which seems to have been taSnwithouUny 
Yours sincerely 



Nazeem Howa 
Chief Executive 
Oakbay investments 
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COMPLAINT BY OAKBAY INVESTMENTS (PTY) LTD 
AGAINST CERTAIN FINANCIAL INSTITUTIONS 


OPINION 


XL GAUNTLETT SC 
F.B. PELSER 


29 May 2016 
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A* Introduction 

1 ' 0ur consuItant is Minister of Finance (“the Minister”). 

2- We have previously advised on issues regarding an inter-nunisierial committee 

established to deal with allegations levelled against financial institutions by Oakbay 
Investments {Pty) Ltd (“Oakbay 5 ’). hr an opinion dated 25 April 2016 we advised that 
Government has no power to interfere with the banker-client relationship, and that 
banks are under a legal duty to observe their confidentiality obligations to current and 
former customers. We are now asked to advise on three ancillary issues: 

0) Whether banks are legally obliged to provide Oakbay with reasons for closing 
Oakbay J s accounts* 

(2) Whether it would be permissible for the Minister to approach the banks to request 
masons and whether the banks would be obliged to comply with the request by 
the Minister if Oakbay waives its right to confidentiality. 

(3) Whether the current regulatory system provides a mechanism through which the 
Minister can intervene at the instance of Oakbay. 

3- We have been briefed with correspondence between the Minister and the CEO of 
Oakbay dated 8 April 2016,17 April 201 6, and 24 May 2016. In the analysis which 

fellows we first set out the contents of these letters in relevant part before addressing 
each of the three questions. 
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B. Analysis 

4. The three ancillary questions for advice arise in the context of fee correspondence 
between the Minister and Oakbay. As will be seen, Oakbay’s specific request in the 
last letter (and the basis on which it is advanced) bears particularly on the third 
question. Accordingly the relevant parts of the correspondence are shortly summarised 
before turning to each question for advice. 

(0 The coirespondf^ir-p 

5. In the first of the aforesaid letters, written by Oakbay’s CEO to the Minister, the latter 
is informed of potential job losses following “the unexplained decision of anumber of 
banks, and of our [Oakbay’s] auditors, to cease working with us [Oakbay], and of 
continued press coverage of unsubstantiated and false allegations against the Gupta 
fomrly", as a result of which “it has become virtually impossible to continue to do 
business in South Africa.”' The letter attributes the banks’ and auditors’ decisions to 
“an antr-competitive and politically-motivated campaign designed to marginalise our 
business.” 2 It states that Oakbay is “currently unable” to pay “many of the salaries of 
our more than 4 500 employees”. 3 Oakbay envisaged that foe political campaign 
against it would be ended by the Gupta family relinquishing control of Oakbay. 4 


Second paragraph of °akbay’s CEO’s letter dated 8 April 201 6 to the Minister 
, ° f Oakbay’s CEO’s letter dated 8 April 20] 6 to theMkiS 

« Eiehth atuTn^h^ of 0a! * a i' , fCEO’s tetter dated 8 April 2016 to the Minister. 

Eighth and ninth paragraphs of Oakbay’s CEO’s letter dated 8 April 2016 to the Minister. 
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6. The second letter, again by Oakbay’s CEO, apologises to the Minister for any adverse 
impression feat fee first letter created. 5 It explains feat fee first letter was addressed to 
the Minister in his capacity “as politic head for the financial sector”,* invokes the 
Minister s involvement in the democratic struggle, and refers to “our fragile 
economy 1 ’. 7 It confirms feat 'the shareholder has resigned all executive and non¬ 
executive roles in [fee OakbayJ group”. 8 Yet Oakbay “found fee response from fee 
institutions to be intransigent”.* On this basis fee second letter implores fee Minister 
to assert his “strong relationship wife fee captains of industry” to save the jobs of 
Oakbay s employees in the interest of the country’s economy and development. 10 

7. In response to these letters a meeting was convened between fee Minister and Oakbay 

on 24 May 201 6 . The Minister’s letter to Oakbay’s CEO on fee same day recorded 
what was conveyed at the meeting. It is feat fee Minister could not intervene in fee 
banker-client relationship or interfere wife fee regulatory authorities’ functions” and 
that Oakbay has not exhausted its legal remedies (which include approaching a court). 12 


8 . 


The letter attaches 


an aide memoire which confirms fee Minister’s undertaking to 


I I °*J? a fJ ays 020,8 ,etter dalBd 17 April 2016 to the Minister 

7 pZ 3 ! Ctlerda(ed 17 ^ 2016 to Minister! 

■ l * ete dated 17 201<5 to the Minister. 

iij®, 5 s iett f daled 17 April 2016 to the Minister. 

II n l °{* e Mf mii1er s ]ettef dated 24 May 2016 to Oakbay’s CEO 

Para4 of the Minister's letter dated 24 May 2016 to Oakbay’s CEO 
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contribute in whatever legally permissible way possible to save tbe jobs ofwodters."- 
But the tdde memoire also notes Hint a lhilure by Soutb Afiicen banks to comply with 
international standards may lead to job losses of mom tat a million, as the 2008 
banking crisis in tbe USA demonstrated.’ 4 Tie aidemtmaire taller reflects that 17 
locallyinempotated deposit-taking banks csist, snd that (takbay did not inteate 
whether it applied to any of these institutions for banking ficilities. 15 He aidememoim 
cctines tar reaching advmse macro-economic consequences should 
Government intense in tanks’ business.-" I, father eapkdns that the regulatmy 
«gime governing banks has resulted in over 100 000 accounts being closed byasinglc 
Wug US bank, 17 and between 20000 and 35 000 even in “low risk” upending 
eavnonments in the EU and UK by leading banks like Deutsche Bank Bamlays and 
UBS.'* Ibis not only demonstrates reputable banks’ conduct in compliance with the 


regulatoiyregitae, but also Out risk of tbeir withdrawal fiom countries whoseregulalory 
Jtaowmie are perceived as insufficiently robust"' I, could also bold adveme 
consequences for the South African Government's social programmes.” He aide 
memoire concludes by identifying recourse open to an aggrieved customer whose bank 
account is closed. 7 ' It states that appro** to the court, remains an option” and 
that “fajn aggrieved customer or company has nothing to fear fiom such action, as long 


<b» PW of the eats srcre*.. 
imt para s.v. Overview" on the first page of the aide memoire 

* 1111111 P ara s-v. “What has happened in other cowfWesrMtiffrt,^ pa£e S™ 16 aide Memoirs. 
’’g.v.-Wh.crasgbctadc.ui,^^^ 
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as it has adhered to the laws of the country.” 22 


9. fcta ^l«toOal*» y . s CEOth„ta l h e MW^ &tt , ea ,*„ a ,„^ I(reveal5 

0akbay sn " eh ' aivi “ *"» “*w™l legal advisors” who are “of the strong vie*" 
that banks have acted within their contracted rights and thu “an, legal appmach may 
indeed he .rili-bom.”* Hris, dte iette, .toms, is borae „ 

hanks (which conespondence does not appear lo have been shaied with the Minister).* 
Hence (Wcbay “will M in a court of law” its later states* Ibe letter appear. to 
imply that the absence of a legal remedy, and the responsible regulators- responses that 
they could not intervene, „ , basis for a political intervendon by the Minister. 37 His 
despite "the legal Impediments firing [him] as political head of [Scud. Attic's] 
econemy as well as to, clndlenges pmsented by the ctmtmt mguhrfuy tatawodc".» 
Yet the letter treats the prior recontol ttat “the shamholdcf [of Cfckbay] he reigned 
- as a move to address the concerns of the patties about possible association risk".* 

(It will he mealed that the first letter attributed the banks- decision to ales. Oakbay's 
accounts to “anantiH»mpetitivem«lpoIlticaiy morictod campaign"* waged “against 
theQitotaamiIy-.il The suggestion was that improper pttodculptwsumtrauldbave 


^.j&^jsaasgjKssjas 

» '» 4 ?“;■ '“'t 24 t*y 20,6 „ fl,, 

pS* 5nt^ y . S s etter dated 24 Wa y 2016 to ft* Minister 

"S7ofOakbav’s SS*® t"*! 24 201610 «« Minister. 

M P 21 5 nJJf. dated 24 M »y 2016 to the Minister. 

31 iTll 020 s te| tor dated 17April 2016 to the Minister 

Pam 2 of Oakbay’s CEO’s letter dated 17 April 2016 to theJEr 
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r ™ K ' i ' d by *" « f *• *-y «, !bmboUol; ^ 

«*^^*<*^*-*« a The letter states vaguely 
tta Oakbay has "ekhausmd al. options’'» bn. doe. no. ideatily whedteri, bad sought 

10 ^ ’* ° f *• a-cial institutions to which the uhib 


memoire refers. 


10. 


*'— » *■ Oahbay's toques. to to Mioistor 
o “erase a political power punmant to Government policy teflecled hi 

^ 5 ° f “** - *” *■* “ Oakbay eppamndy acknowledge,, no 

WbatiatoflwMuns^rwtter^ He proasme nmgb, „ ^ ^ 

upon the Minister is die livedhoode of now 7 500 Oakbay employ <prevkms,y to 

"** " 4 ^ "*• “ * *-* *— (by tiie bmks, whW, 

[ate] to have been taten wilhool any due process around compliance”." Quite 

Wha. is meant by (be latimpbntse is not made clear, ltdoes howevereugges, a legal 

use of action, die lack of‘due process". This it not consistent with the legal advice 

<».y has dirolosed 1. ha. tecehmd: that Oakbay brn no legal tecoume ag^ns. dm 
banks. 

Ihe questions fo r advir^ 


11. in 


our previous opinion we have dealt with banks’ mnfmab i 

wim names contractual power to terminate the 


«•*»•*. toMbdm.. 




60 


8 


battker-dient rdatumshq); to. dr«y of banks no. to disclose mfemmrion 0 f . pmiom 
dtaC ood too Minister’s power tsmfened by stetote. Wo erpfehted too, witbou.. 
statutory power to do so, toe Minister has no logoi authority to intervene. Conversely 

he is under a common-law duty nor to interfere wift toe banker-client telationebip, We 
refer to toe legal fiamework set out in toe previoit8 opinion and do not repeat it here. 


( a ) First question; 


»: Are banks legally obliged toprovide Oakbay with reasons for 
closing Oakbay s accounts? 


>2- ^he duty to provide reasons for conduct is one imposed by administrative law 


on a 


ptolie antoority euetuismg public power- A comnmmia, bsnlc’s closing of its 


customer's account is no, governed by admimstardve l,w.« Acconimgly 


l^gal obligation to provide 


there is no 


reasons for closing an account. 37 Nor 


is any such 


e, It also does not appear 


*“ any such conpacimd eotofemen, m s been agreed by <W»y wito any c its 
eretndrile bankas, otherwise Oakbay would not have stated in its lener to the Minister 
tout i, has been advised toat it has no austaineble legal cause of notion. 311 


Abbougb is SnprMM^mirfA™d I1 r^!irrf^ e of Admicistradve Justice Act 3 of 2000 

'- 5 - 


m oreaemmp v Standat 

“£?£*7 “PPMred to have implied that in ottfer for any duty to 1*7* ""T « P*™ <* the Supreme Court 

cmly be closed on good cause shown, this would requires ojLJTT * 10 ^ cfibct tbat “ account may 

fu** development ofthe common law 

39 Para* s Prior notice’. ” **“ 1 * CUStoffler ’ s J 

y sCEOslet(w dated 24 Way 2016 to the Minister. 
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13. Accordingly there is no legal obligation on the banks to provide Oakbay with reasons. 

But even were it otherwise, the remedy is one only capable of being exercised by 

Oakbay itself, as the answer to the second question (to which we now turn) confirms. 

(b) Second question: May the Minister approach the banks to request reasons for 
closing Oakbay‘s accounts, and would the banks be obliged to comply with the 
( request by the Minister if Oakbay waives its right to confidentiality? 

14. The client-banker relationship vests a duty in the bank to honour the confidentiality of 
the client’s information, and it imposes a duty on the bank to honour this duty. 
Accordingly a client may indeed waive its right to confidentiality. 40 

15. The onus of proving a waiver is on the person who raises it. That party must 
demonstrate that the right-bearer, in this case Oakbay, with full knowledge of its right, 
decided to abandon it, whether expressly or by conduct plainly inconsistent with an 

t , intention to enforce it. 41 Accordingly, should the Minister rely on a waiver, he would 

bear the onus. A waiver is not lightly presumed. None of the letters to the Minister 
contains anything which is compatible with an inference of waiver. 


16. Thus, at a factual level the first question cannot be resolved on a basis which 


»«*« ««»<«*> n. *•«»» 4M» 2“ 

41 Borstlap v Spangenberg 1974 (3) SA 695 (A) ut 704H. 


<sd (LexisNexis, 
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** 1 “* rt ■— ** « <0 interibto in the 
rebuionsluR which stuvive. any tomato of fte ^ ^ 

tmta. Oaly were Oakbay subsequently to waive its right to confidentiality does the 

■ega. qoMton - «prii the Munster's legd atnherity ffl d banks' legs, ^ents 
arise. 


17. As regarts bank,' legal endtlemem* should Oakbay waive its right to confideuthdity, 

a bank would not be able to invoke it at its own instance to refitse to disclose otherwise 

°°nfidential infiamation. This is because die confidentiality is that of a client, not a 

bttok. Ooce the right is waivedabankhasnoduty to obsave confidentiality, and it in 

any event never had any ngkr to resist disclosure: onlyaduty todoso(forask>ngas 
confidentiality subsists). 


*8. But the 


19. 


«wuct question is not whether the banks can invoke a waived right to 
confidentiality, h .a whether toe Minister has toe power to request tototontboo in the 

fitatplace-whefiicr or not the infitnnation is subject to confidentiality or not ™,ia 

heoause the Minister onty has such poweis as are confined on hint by law. As onr 
previous opinion identified, h is the Banks Act which would have authorised die 
Minister to obtain inhumation fiom benkn. But this Act does not amhorise this. It 

euthorises the Registrar of Banks as the only authority to whom infimnatioo must be 

famished under the Act, 

Aoonrdingly whether or not Oakbay waives its right to confidential infonnation (which 
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11 has ml yet done), the Minister is not empowered to approach the bants to obtain 

intonation legato* Oskbsy. On that basis tone banks tne entitled to retoe m y 

ntqnest by the Minister to obtain intonation, inolnding banks' reason. for elosing 
Oakbay’s accounts. 


i. 

I 


() Third question . Does the current regulatory system provide a mechanism 
through which the Minister can intervene at the instance of Oakbay? 


20. For the reasons set out in our previous opinion and repeated in answering the second 
question, the regulatory system does not provide any mechanism through which the 
Minister may intervene. The Minister's powers, we repeat, are not inherent: they are 
Imtited to such powers as are conferred on him by statute. No statutory provision gives 
him the power to call upon a bank to provide the information which Oakbay wants. 
Oakbay’s reliance on the reference to “government policy on banking” in paragraph of 
the aide memoire is misconceived. Policy- especially a reference such as this to policy 
m its broadest sense -confers no power such as Oakbay contemplates. 42 (It may further 
be noted (hat in invoking paragraph 5 of the aide memoire, Oakbay elides the specific 
qualification, “but this does not apply to non-complying customers.”) 


* Akttm ^ t Eff en R( f tte PM Ltd v Pinnacle Point Casino (Ply) Ltd 2001 Ml SA 501 rer At n 

determinations are not. As a matterof sound *f e . fellahve_ instmments, whereas po 

normally be reflected in such instrument! PolWdSSons^l?’ ““L"* p6B,y sh< 
with laws (including subordinate cannot override, amend or be in coni 

Executive will disappear. Compare JExecuiive Council Western , b ^ WBen ^ e * i ^ alure 
Republic of South Africa 1995 (4) SA 877 (CC)(I<W5 mBCsSnm^l ^ °L 


i 
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21. m these circumstances the question arises whether in the absence of a statutory 

authorisation the Minister may intervene a* necessitate. There appears to be no 

successful post-constitutional invocation of the exercise of a power not conferred by 

but of necessity. This is no doubt because of the importance of the rule of law and 

the doctrine of legality, which preclude the exercise of a power not conferred by law. 

While the Constitution itself contemplates National Treasury and confers certain 

powers on it, it significantly does not confer any power to interfere in contractual 
relations. 

There is, moreover, no true Actual necessity. This is because if payment to employees 
Mount be effected though Oakba/s dosed bauk accounts, it can of comae be autos 
through intermediaries - like an attorneys* trust account Mom importurtly, however, 
OskbaydM not indicate whether it hns approached any of the other banks identified in 
the aid. »e*d re tout whether they hsve refused to open tumk sccount. fh Oskbsy. 
Accordingly the assertion hat all available avenues hsve been exhausted is not home 
out to such cbounrstancesthe Minister!! expose him«df to a successful intediot 





(1) Banks are not legally obliged to provide Oakbay with reasons for closing 
Oakbay’s accounts, 

(2) It would not be permissible for the Minister to approach the banks to request 
reasons for the closure of the accounts, and the banks would not be obliged to 

comply with the request by the Minister - even were Oakbay to waive its right 
to confidentiality. 

(3) The regulatory system does not provide a mechanism through which the Minister 
may intervene at the instance of Oakbay. 

e shall be glad to make ourselves available to deal with any issues for further advice 
or clarification, or settle any correspondence, should this be required. 


We advise accordingly. 


JJ. GAUNTLETT SC 
F.B. PELSER 


Chambers 
Cape Town 


29 May 2016 
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Minister's Office 
Ministry of Finance 
120 piein Street 
Cape Town 

Sahara Computers[Pty}Ltd 
89 Gazelle Avenue 
Corporate Park 
Midrand 

28“’ June 2016 


Dea r Minister Pravin Gordhan, 

RE: REQUEST FOR MEETING TO DISCUSS CLOSURE OF SAHARA BANK ACCOUNTS 

that Sahara was forced to make a h- V t ents ' P r,n cipally the 140 redundancies 

ABSA, standard Bank and Nedbank. ^ *° ** C, ° Si " e ofourbusIness ^nk accounts by FNB, 

c r m that v,taj ^ * - Oesn 

decision by our shareholders to step away^from ^^da^to day i^ 

redundancies. ' decisi&ns wh,ch i^vitably lead to further 

sftremefy difficult position we find rmr«i Lt* ke t0 a$SUre y0u the caljs re,3tecl to the 


iANARfA COMPUTER! tPTTJ LTD 

#®g. No.: 1997/015590/0? Vat Nd,: 4700182076 
OirectDrs G Naidoo / CTalt 


Hwd Office 
jahatrn*^burg 
B9 Oaxeite Av*nwe 
Cojppra^ hirtt South 

Old firearm Main Road 
Mfdrand, Jfltann«Jjur$ 
South Africa 

Private Bag Xlfll) 
H*lfWay Route 
16S5 t Sooth Africa 


Tel: (*57 11)545 1000 
Fax: (*27 M)5« 1100 





67 



recipient of a threatening ^ V ° U ° n Sunday evenirle 1 have a,so bee « the 

the reopening of Oakbay's bank accounts, i hoL ^ further-appeals 

which are using your name, such as this? ^ U W ° U ** pL,bl,clv CDnderr)n acts of intimidation, 

r 8re h - in - -— 

better economic future. I humbiy plead that you find Lime ^ ** * 

own employees, and therefore request that vou - + k V H p make a smaH **"* with our 
ttai Wrf the rest or my cote MS 3 „d w employes™“" wnie "“-' csn 

Vours sincerely 



Stephan NeJ 
CEO, Sahara 


f 


SAHARA <OMPUT£Rl (PTT* LTD 
m- No.: 5997/015590/07 V« -47001S2076 ' 
Dwt‘c:or£ C Naidoo | ETift 


Bfcacf Office 
iAhAnrjHbutg 
Avenue 

Corporate ftrk South 
GW Pretoria Mato toad 
AUdrtftd, Johaftneii)Lir$ 
South Africa 

Private flae xi bo 
Hatfvtayitouw 
16 & 5 ( South Africa 

tet: (+2711J W2 1000 
Fax: 1700 

e-wit: fnfo®sahanj.co,2s 
svv^wbara.to 




68 



REPoaufo^souimflt 


OF SOUTH AFRICA 





Wr Murray Micheif 
Director 


Pnvate Bag XI77 

PRETORIA 

0001 


wear Mr MicheiJ 


4. 


SSSSSr sv ■ p 2 ,to iSsst* *•«» * <*» 

2- My understanding is that the entities in the Oafebsv 

a) Mining interests in Oakba p comprise the following; 

" 

c ) Other interests in VR i«» t ., 

Concepts and Jet Airways SeMces ’ teh *"*«e Investments 180, Confide. 

^ t** * ■***«, 

•"miAtlSS;*? • ^ SfrABSjfts 


^sSsssISs 
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( 

( 


5. 


8 . 


9. 


10 . 


practices and the integrity'of our ( ° 900d marite ‘ cor «duct 

tfme it would be my lonZn Is AUhesame 

economy by any irregularities suehes fhntt , ca “ sed ,n fh ® South African 


11 . 


are le^aMmpeX^ JSf* 1 ' te0al adVice 1 had ,aken - *«« 

m ®' and furthermore that i cannot act in arntTih"! 9 cl * ent ' related matters with 
authorities. I have however pointed out that r> // undermines the regulatory 
approaching a court. (I attach in ttJfr*/* ? akba . y has ,e 0 al remedies, including 

attached information doSumenf) (have eSj ' e1ter of 24 Ma y 2 <» 6 , with ft! 

recourse to a court to establish thf d ly encouraged Oakbay to exercise 

which it contends. he 698 proposl,,onE and factual allegations for 

adwsors’^e^presses^foe sf^p vi^gL dlsCussions with several legal 

have, T m T al n ' 9bts *» b ™ ks 

been told by “the key reouiators surh /i t/ ^ ’ ? akbay also records that it has 
Consumer Council that our matter foils omJd* ? mbud and lhe National 

view that this flies in the face of the 8a4SoHi h nTr' )Un ?^ i ° n ^ ft certa,nfy is our 
suggest, wilt fail in a court of iaw Given hfs^oSi^^ ^ 8ctic , e ' yel - as «» taw 
responsible regulators, we seem to hlve no nSn ^f S i We 8S the decisions of the 
o you for assistance," (Oakbay letter of 24 May 20l6, P attached)° ther than our appeal 

wrongdoing onourside' 0 " 16 ^ " n ° bank has given us &n Y indication of any 

CEO by CarteBtanSie (screenodon 19 2S '?*« Wan*!* of Oakbay, 
»na of the bank, cfo,in„ Oakbay, aooounl, gave 

f ZT d ?%'°" mhml *** “V 

fMh Mfca’a Companies Aa M 0" *• <*»■ * 

Act, Prevention and Combating aconvot TJSnL^ 8 ^ of 0rgsnis ®d Crime 

£?,aK sss 

by the FtCA end have a>neMedtlmtlSS^P akb f' ?*® M “ Moved 

with them would fncrease our risk of exDosure tn JO* ? ny ba ?k'Customer relationship 
to an unacceptable level .' posure to contravention of the mentioned law 

the above, aSg onlegafadvS! &SSSnS seek '*** ? T' As appears fTOm 
court to support either fts legal contentions su£25i ny ff? ratory mlln 9 from a 
Minister of Finance to intervene with tb/ a duty on ,he P« of the 
banks’ conduct has an irregular and^l^w?^ ° r faetual conte ntions that the 
however been acoompanledlby a of^adin !f! pro P er b ***- This stance has 
spokespersons for Oakbay in which It conHn^i ii e f!?u and media sfater "ents by 

25 B=K^^ 
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within Stobs^RnTnct| h JySem t0 A^v?!? a* 3 * 0 " ° f Soulh Afr/ca ’ s Lancia) system 

SS d 1 0me < stica,, y- bu/also by overseas reaubfo° m ^ S ^ C * )an * 5S are n °t oniy 
international standards (ike Basel m ® e re S^ ,ators . in terms of demanding 

recommendations on money-la underinn Rnsnc,al Action Task Force 

18 *J «18 national Merest^ BnMefrLTL'T" 13 '"' CaWnel fms *0 

-iTA^r'” 8 ' *** *■ "Atss ssxsa 

’ 2 **•» *= improve 

imanoisl institutions are fai^' ■ to ensure lhal customSi o? 

13 ‘ * n the circumstances, I would hr. „i^ 

banks have indeed reported to ihJ^r^ d f adws ©d whether or not the reaisfemri 

on whether; nCe8 ’ * am cons,der ^g the merits of obiainfng a definitive court ruling 

power in law to !nfen?ene°wS Registrar of Banks) has the 

Oakbay accounts held with them; and* conDemed landing their closure of the 

(h) a basis exists in fact for lUt, „„ , 

K unfe ,n question for a maSn^nrekted to^lh banks termina{ad the 

£f' n0 i^ lfl “V e "% if a reasoSabrSlt 0 ‘ h H ,r fi ?f tut0fy duUes ** to have 
that such deafings could directly or tnnLwh n a L nd ^S'iant person would suspect 

te * •» mss taass;. 1 * 1 =«»* - -25 

on 19 J?ns 20?e pl ?“ c to Cana Handle 

closing of accounts that bank’s statutory rim?, ? faanks has Sfwen as the basis for the 
Centre Act 38 of 2001 (“FICA"). V ty ° report under Uncial Intelligence 

SSSsi'-'Ssa 

"Sr s «»' 5 ^.KJXS 5 *.“£K,J 

(b) over what period(s); 

(c) in respect of which entities; and 

<«) in what rescue amounts reMng to each suoft ^ 
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16. 


4 


finance stability to whichTK referred*a*™? T ™ interest in ' S5Ues of 

S *™™ 1 fcMo. »» 


V ° Uf Ur9enl response W0(J W be greatly appreciated. 


Yours sincerely 



£^5S!1» gordhan 'Mp 

minister of finance 

Date: ZS - 07 -2o\£ 


cc. Mr L Kganyego 

Governor: South African R esefve Bank 

Mr K Naicfoo 

Registrar of Banks: South African Reserve Bank 
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REPUBLIC OF south AFRICA 



Mr Kuben Nafdoo 
Regfetrar of Banks 
South African Reserve 
PO Box 427 
PRETORIA 
0001 


* 464 Fax: +27 21 4&1 2 Q& 


Bank 


Oear Mr Naidoo 


, nv REG1STERED aflNK£ regarding Accou(m Qp oakbaygroup 

sssr to m «■*•<**-* Sts 


2 . 


3. 


4, 


5. 


6 . 


My ur^ndtng io^thoentt/oo^o^^ ^ 

9) Mining interests in Oakbsw d m _ 

Bcptoftfion and Renoon®, Jlc 

») Media "tmesis h rNA Medte (P(y) ltd , ^ Ago ana ^ 

Con MpteiSjstA»VM ) ^ Mr S€rWC “' *Mandsf(e Investments 180, Confident 


^ a*j «a- «•*»«,. **», 

*««•««■ (see J t S *■*“«' * ^SL oVr 

business accounts of Oakbay entities f ^ 2016 > < afso attach), closed 

d^e?ent STi mlnbert^^o /^o'S “JV* * m P«W» (asserted in 
serious, following the decisfons of KPMr 5 °°J ? 0,6 cI °sUre of accounte are 

'S 

conduct 

I have pointed out to Oakbav thaf nn ftia j j 

“* ** ,n "’ ed,men ’ 8 to ■* us *ttl^A t Sl 
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f 


( 


8 . 


9, 


10 


ii. 


authorities 0 I rayrtowelerM^te/ouf'^haroS lh ? Ul j ldef | nifies the regulatory 
approaching a court fl attach ; n th=* f ha ,? akbay has (e 3 al remedies, including 
attached W™ a ft?'dolumenn Tl3 T tetter ol 24 «*V2im “« «" 
recourse toT£“ to itebfch Z,* P ^ t *" y J" c °‘" veii °<*<»V to exercise 
which It contends “ ^ ‘ pro|,ositton5 and factual allegations for 

illSHSpSHcS 

Consumer Council thet our matter falls outside thed^ 0 - 2 m r Ud ar>d 1/16 Notional 
view that this dies in the face of the h^Ju^n^ !hB i/ ans f l f <lon - h certainly Is our 
suggest MdMin a msftf tow *1*'^ ^edee, M os case fan 
'oSonJlUemguTafa^Z^mmtZ^^f' 0 "' aa decisions of the 

to you for assistance-(, Oakbay tetter of 24 Ma^SiXSted )*" 

0 ^^“™ “ W *“ os any indicetloo of any 

CEO^Carte^Btendia far*** v4 ^ wed ! ft conjunction with an Interview of Oakba/s 

eneo,rbrX« 

South Africa's Companies Act f Regulation Z’rLZn m ^ot the lavr, inclusive of 
diligent (and vWanti^ersJ^oZ^sZat^ZZf* f ress0 ™“)' 

^m^aus.^toora^^LlZl^Z^ 1 *** ” 

bytheKA < Sh^LSSZT T?* 1 0Mxly **«'***** 
with them would Increase our risk of axnosima? ^h any hank-customer relationship 
loan unaccoptoblelaZi’ ^ to co ""* ra "»” ol the mentioned lew 

^ k a&c^faS far?" ^ !? "* As ^ •» 

court to support^either its teas! m t-SvIf *° Seek any declaralo, y ruling from a 
Minister of RnanST interne * dU,y °" tfle part of the 

banks' conduct has an irre^Sr fnH^L^?T° r s faotual attentions that the 

ftw^asSSi?-* 

In clreurt^msHinwhfctetekbay tteetfrafuaraf bylhe tjsnks “ncerned, 
enter tan the coorC“t»mM to ta Sfton ZEZJ 1 !*??* 

within the global financial system te JXf^ B " C “ T* 1 ? 
regulated domestioallir, but also by ow^Z r^i lini t , tanks , a ? M M V 

i“s^t>* u „r„ s L£?F ai ^ 
r^ot^^ sa srs 

and reduce risk to the fiicus dS ° rdef *° pf0mote te"™* growth 
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12 . 


13. 


14. 


15. 


maSfconS decisions to improve 

financial institutions are treated fairly at all times ^ ' S ° ensUre tbat custonr >ers of 

oV f hlwSe! anCeS ’' ^ C ° nS ' derins the merite ^ obtaining a definitive court ruling 
(s) th© Minister of Finance (or Governor of r> 

accounts | n (^theTaTl b "J* termlna,Kl #*> 

to contraventions of the relevam taws(IdwSfedabr!5?). tonk * p, ” 1y ora “ es “ r S' 

*% ^ , ac?a£ , sKs 

possible by the Oe^AusStloi eS ttefoSvIrS; 31 ^ <,a * S, convenianm ' lf alall 

In terms of ttw ^SraSebanWn^S'St^"' m? afarementloned tanks reports 
Sreup, as listed K (oSK); allnB ‘° my ln «* Oaktay 

(b) over what penod(s); 

(c) in respect of which entities; and 

(d) in what respective, emouhts relating to each such entity. 

.taw--* 

different view. reported, or the parties thereto, but you may hold a 


16. 


Your urgent response would be greatly appreciated. 


Yours sincerely 



PRAVIN J GORDHAN, mp 
MINISTER OF FINANCE 
Date; 2t - e>l- 


cc. Mr L Kganyago 

Governor. South African Reserve Bank 

Mr M Michelt 

Director; Financial Intelligence Centre 


i 

1 
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South African Reserve Bank 
Office of the Governor 



Honourable Mr Pravin j G orphan, MP 
Minister of Finance 
40 Church Square 
Pretoria 
0002 


Dear 






Cabinet's decision on engaging banka on the closure of Individual bank 
accounts 

of three Ministers to engage 

fc Lf w ¥ AWc$n ***** Bank (the Bunk) is responsible for the 
The Barik an^kenks teld *he prompted of financial stability, 

risk based and outcomes focused. It Is this approspMhe htoh level of otema^of 

tK ° iZPj** «*&*** In 0«r domestic financial 


■js■ V srcWiSsssffl* 

Ssriw^tifif ih i ssiif* devei °p m ^< <*«»sSS 

economies especially, 1| is in this context that we would (ifcfe to raise with vou our 
awym IW*I iWM .Mem m IfecKw 

peiwung w we retawonsnto between banka and fhair mrth»w. 


in mm* or tea Financial Intefllgenpe Centre Act, 2001 (At* 36 of20011 as emended 
and related regutofions thereto, banka are required 9tmS^SSSSS& 

*5?^ to ,avvs Viihrch govern their relationships with 
*{“*' $n . d !° ,0 ensure their adherent to these raqM»rtS$E 

s r^ iStomc^dmtofl^^itif As part of these 

baS S® < Sd^S n *h ‘ i? ®S»f W iSSS tester 5 

bank accounts are dosed or have their conditions altered as provided foHn legal 


FfiHrftd?? fYetorti O0M * 5W Hafefl Joseph Slf«i ***** &W* * SouthAMw • TO+** 13 **£«&(£ * to * E-frtfcOmrem 
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the iritegrrS^f te ri nrt t?' V critfc- tor mflfn{a,n ' n 0 

am pmv,6ionB ° f the Bante ** <*«» or 

was inribmwd tycc«M^^ JJ'*®"® 10 W®* w«hbanks 

foreign investment. w e onS matiL‘S5l£ l ff ■**» "* Po*w« 
viewed as undue poIitira(mierferenrite °° nsec iuen«5 of fhfe being 

of banks to make independent OMrettonai dLSfSS'i af 5 restrictfn 0 tfieaWIH)r 
existing legal and reguteto»7frL^SS 4i^S • V*!* *? parameter6 of ^ 
uncertainty and pose a risk to South A^a’sflnaJSs? J25JJ* NBWenad ,evals of 


the current 

ombudsmen 


in 


ombudsmen, 

seek recourse through the satdestabifehiwf baf * ous<omer should 

would enhance the cndMity P? 008866 - ™fe approach 

restore public trust end investor <»XeS^ * nd rfi0ulatofy &vim ^rA and 

i am at your disposal to discuss this matter tiirfhar » * , 

convenience, matter further if required, at your earliest 

Veins sincerely 



yago 


i-osetJa Kgi 
Governor 

Date: 3L& A^K3»C?H» 
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1 August 2016 

Ref: 14/8/1 - Ministry 

Mr P J Gordhan, MP 
Minister of Finance 
Private Bag X115 
Pretoria 
0001 


Office of the Director 
Tebogo Shakwane 


Private Sag XI 77 
Centurion 0046 
Tei +27 12 641 6000 
Fax+27 12 641 6407 
tebogo .shskwa ne@flc.gov.za 


Dear Honourable Minister 


OAKBAY^5fSuP REGISTERED banks regarding accounts of 

I acknowledge receipt of your letter dated 28 July 2016. 

info^r a tr efu,,y studied the matters raised in the ,etter and me request «* 

Inteili ° n r° nCern,n9 P ° SS ' ble rep ° rt ® made under section 29 of the Financial 
Intelligence Centre Act, 2001 (the FIC Act). 


The disclosure of information concerning reports under the FIC Act is strictly 

rr, t 7 ono o#,ere ’ sea,on 40 ° ,,he ^ By *•» 1 —p-.s to „ s 

7 IT " a ° WBdlb '*"»"■*'*~ces 

29MV 1 ° l 3r0UP POte,rtlal reci P tente ' The FIC Act; In'icfta" 

to to Z7T for a " eXCeP “° n '° ttese “ nlr0ls v * erB Wbmwion Is ‘ 

.n toa F,C 177 T “ f 18981 “ n9S - ThS P-ded tor 

cmc 1 '" fo,matton 15 10 to tendered in «*»nce I" legal 

proceedings is by means of a certificate Issued under section 39 of the Act. 

Given that your letter indicates your Intention to approach a court fora definitive 
nthng on certain questions of law, and by virtue of my powers under toe RC 
Ac* I have deeded to Issue a certificate under section 39 of toe Act, relattng to 
Pie reports that may have been made in relation to the entitles mentioned 
ur e er. must emphasise (hat such a certificate is only to be used for the 
purpose of introducing evidence in legal proceedings and will only confirm or 
u e the receipt of reports pursuant to the FIC Act. Such a certificate will not 


) (SL 
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2 


disclose any information 
the Centre has received. 


concerning the content of any particular report which 


The certificate will be leaped on or before 4 August 2016. 


Kind regards 



i 


I 
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South African Reserve Bank 

Office of the Deputy Governor 
Kuben Klaidoo 

STRICTLY CONFIDENTIAL 

2016-08-12 

Honourable Mr Pravin J Gordhan, MP 
The Minister of Finance 
40 Church Square 
Pretoria 
0001 



D©ar Minister Gordhan 

reports by registered banks regarding accounts of oakbay group 




Your letter dated 28 July 2016, regarding the accounts of the Oakbay Group, refers. 

Court for a definittve^Hn^on^h^su? Wi^ reoardt y «f lnt ® ntion of a PP roac hing the 
Reserve Bank (“SARB“ or “Bankn has aeduf»!^? to J 1 *** '® sues - tha South African 
provide the Bank with legal advice and guJ^ncefn^ie matter** * ^ ^ «** * 

received by the'difice of the IReSar of Banks ® dd . re ^ syQ H ^ regard to anyreports 
legislation relating to any entities in the baJS® ■ v,,n t ® ,T ! ,s of the QPPliGablb'bahkfng 
the best of my knowledge T&&3i2S8&^- J. * hereby confirmed^tfo 
such reports from the banks f-Otardlna at, °^ this Officers not recefeeli^hy 

that banks provide to the Frnah#ei lhtelliaPhiW?^.^ U 

rrec?)’SSTstmtod tok'lis^rn^d 8 ran a PSS PfWtment of (he Bani 

transactfphlriyplyif^ VR Laser Asfe, an asE!cfa?£ f0 ^j? n exchange 

the basis of an exchange control related investigation by toat^^^t.^ 10 ^ ^ 

Yours sincerely 



Kuben Naidoo 
Registrar of Banks 

Date: 
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25 July 2016 

Minister Pravin Gordhan 
Minister of Finance 
Republic of South Africa 

Dear Minister 



IK'VEST ME'NTS fp) Y.) I ‘ID 


/ 

t 


f 


' ( 

\ 


f 


Closing Of Oatfha y Bank Accmmfa 

Thank you for your letter dated July 14 which I received on July 18. 
mSn'£ Mutely, Idid not have fte 

&2£ SToL“r^“ ders,and the ^ * *>“ *— 

stsssSr”- 

^ ° Ur m <”“*>'>“ **“ 10 

smssmrn: 



I^stal^ddress^^rivat^BagX^s'o^Halfwav^House 1 !*«’ [V rand Johannesburg, South Aflffflr 
™, + 27 „ 542^1 000 Fax* ^+ 27^° U 542 ^H^O^w^lJwkbay,colza* 1 ^ r ' ca ™ 
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Finally, let me assure you of our cnnnnn 

within our economy. With reference to vnu 3 mitIafjve ® to create and sustain jobs 
action against staffers at ANN 7 let me ace *" Cornm ® nis a ^ out recent disciplinary 
disciplinary code Md &at ou^rtfciass r es^re fi!?/ ^ UC *° ^^S^ssions 

- **' - ^ 

and good **»„ * mys ^ our ta S“ — 

f^^°s “iTw?s±tr e f' e i' h ' lanks ' MioM tave ^ 

Will also bring along my full fi] e 0 f all the «nrr P ^ ^ m the not t0 ° distant future, r 
can understand our ffusLion at not‘ T the banks so ** you 
unprecedented action. ® ® a proper explanation for their 


Yours sincerely 
Nazeent Howa 



Chief Executive 
Oakbay Investments 


( - 
i 
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LISTER: FINANCE 
REPUBLIC OF SOUTH AFRICA 


/ ' 

( 



POBox29, CepeTown^ooa Telf^l 


Mr Nazeem Howa 
Chief Executive Officer 
Oakbay Investments 
144 Katherine Street 

SANDTON 

2031 


Dear Mr Howa 

CLOSING OF OAKBAY BANK ACCOUNTS 

Your letter of 25 July 2016 refers. 


The letter does not indicate why "the full flip of f h~ 

term it) has not been provided * Everv onnoruLt, hf c ? rrespondence with banks" (as you 
since your first approach to me in April PP rtun,ty has been Prided for Oakbay to do so 

information", based on ^my 0 request at Ih^meef ha ? unPertaken to P^vide ‘all relevant 
banks. I requested again ?his informationln^v r f ! f vant correspondence from 

out that to date I had not received anv coote/nfS ° f ™ Ju >\ 2016 when 1 also Pointed 
closure of your accounts. V P f hese letters from banks related to the 

unable to interfere wki^th^^ the Minister of Finance, in law, is 

assertion by Oakbay also , ban ^ , f d ^ C,ients ‘ This 

received from several of its own leqal adSl Twf/ H V, adv ' ce that 0akba V has 
previous correspondence) is that it has no caspanain th e * p y rec o r <ted by you in your 
the accounts. ase aga,nst the banks arising from the closing of 

ihVr^o!!^ <* »»letter M Ihe .a, ^ for 

closure of fts accounts was irregular fthis in ™n° S ^ Oakbay s suggestion that the 
received and that which you have recorded "V Wltb both the legal advice I have 
concern in terms of the functioning and T?h T IVed) continues t0 be a «*ub 

in particular, banking. Banks in South Africa am hinh^® S °f ? fncan fifiancial sector and, 
laws, but in alt countries where they may oSrate KrilT f 6 ?; * 0t ° nfy by South African 
for South African companies and residents. ’ ° ^ aci 1 ate trade an< t transactions 

Lth 5S°despondence four months ago, 
subject certain of its journalist-employees to disci^tinaryl^feecllng 1 ^. ^ empIoyees < and to 




matter. Should you wish to honour the^ndarta? Unde J rabie In my consideration of the 
again on 14 Juiy, or would like to mak P an !^^ 1 " 9 made a " d recorded °n 24 May and 
convey these electronically to me bv Qhnn a ^["representations to me, I request that you 

above documents, I shS thin schedule a 12 Au£,USt 2016 ' 0n <*«» 

in your earlier letter dated 18 July 2016 ® wtdl as re dnested in your letter and 


Yours sincerely 



PRAViN J GORDHAN, NiP 
MINISTER OF FINANCE 
Date: io - o*s- 2. ©14 



Rebecca Tee 
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From: 

Sent: 

To: 

Subject: 



Ministry Registry 
17 August 2016 06:22 AM 
Ismail Momoniat; Rebecca Tee 
FW, Closing of Oakbay Bank Accounts 


For your information. 

Sm H ° Wa toailto:na2 e emh @oakbav.rn ^| ‘ 

Sent: 17 August 2016 06:06 AM ^- 

To: Ministry Registry 

Subject: Re: Closing of Oakbay Bank Accounts 
Dear Ms Scott 

I am currently out of the country., will respond formally upon my return South Africa. 
.* • Nazeem 

( 

i ? S * n !, Re8 ' StrY -““- 

Date. Wednesday, 10 August 2016 at 3:57 PM 

To: Nazeem Howa <iiazeemh@oakbay.rn 

Subject: Closing of Oakbay Bank Accounts 

Dear Mr Howa 

Please And attached correspondence foryppr attention from Minister of Finance. 

Please could I humbly request that you confirm receipt 

Kind regards 

Joanne Scott 

Ministry of Finance 

d°- Square, Old Reserve Building, PRETORIA 
I private Bag X115, PRETORIA, 0001 

v Tel:+27 12 31S 5158 

> ax: +27 12 323 3262 
\ wblle: +27 72 257 7961 

E-maH for official correspondence: minreQat»>a.a^ i m i j,j 1 


DISCLAIMER; 

hS/Z^ 1 T 3 ^ C ° ntentS ^ sub j ect to our legal notice wh 
m tp.//www.treasurv.gr.v. 2a /Emai1 nisolaimAr 


can be viewed at 


1 
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OA K3AY 

INVESTMENTS (PTY) ltd, 


09 September 201 6 


The Hon Pravin Gordhan 
Minister of Finance 
Pretoria 


Dear Hon Minister 

Thari. you for your letter of August 10, and my apologies for not responding etelier. 

I am very happy to share with yon mv fill] fil P nf ^ , 

suggested in my last letter to you, It makes for intern ** ^ “ 

they hav^been'eiuppleniented 1 by^S STT ' have eD8sged “ “ 

considerable flavour to the conesno^denS 8 ! ^ te ! ephone ^ will add 
picture. correspondence and provide you with a much fuller 

various StingsSd telep^oS'S 6110010 Sh ° W y ° U my file md inform ? ou of m y 
letter 


Yours sincerely 


Nazeem Howa 
Chief Executive 



DIRECTORS: N HOWA | A CHAWIA t R RACAVAN 


RJnri- 4 /i Kather i- ne Street > Crayston Ridge Office Park 
Block A^-° w o r ^ r ound Floor, Johannesburg, Sirica 
• e*.. +z/ M 262 3870 www.oakbay.co.za 
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4 Aug us! 201 6 

Ref; 14/8/4 - Ministry 


Mr P J Gordhan, MP 
Minister of Finance 
Private Bag X116 
Pretoria 
0001 


Office of the Director 
Tebogo Shakwane 


Private Bag X177 
Centurion 0046 
Tel +2712 641 6000 
Fax+27 12 641 6407 

tebogo.shakvrane@fc.gov.za 


Dear Honourable Minister 


( ■' 
i 


GROUP 7 ® BY REGISTERED BANKS REGARDING ACCOUNTS OF OAKBAV 

XZ17 ^ °'^ 28 JU,y 20,6 “ »*- «*«*»* rep * dBted , 

merttandnalavanca In ^ msalMed «*»* 
of U-a Financial Intallfcanca Can.™ m. CenW, ^ 

Herewith please find attached a Certificate i ss .»n, ^ 

39 of the Financial Intelligence Centre Ad (“the Ac« ^ T hand ° f SecJion 

reported to the Centre in terms of section 29 of the Act 1 T* 88 

A« in ccspecf * ***. reportere . Wen#Ues) '"«*» 

-can.m 

before court admissible as evidence f ' S 00 I* 8 produc,lon h a matter 

evidence would be admissible. ° ** ^ COnfa,ned fn ft of which direct oral 


Kind regards 



MURRAY MlCHELL 
DIRECTOR 
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CERTIFICATE IN TERMS OF SECTION 39 OF FINANCIAL INTELLIGENCE 
CENTRE ACT, 2001 (ACT NO 38 OF 2001) 


( 


u 

I 


I the undersigned. 


MURRAY STEWART ROOON MICHELL 

An official of the Financial Intelligence Centre ("FIC"), hereby states that: 

1. The F lna - a , infellfcence Cenlre ^ was ^ ^ 

section 2 of the Financial lntelli 8 ence Centre Act 38 of 2001 (the Act”) 

2. Section 3 of the Act states that the principal objective of the Centre is 
o ess* ffie id „ n of , he un|awftj| ^ ^ 

and retat d° 77 ' ' aUnden " 8 ^ ' he " nmci " B of ,wrori8 ' 

ana related activities. 


3.1am appointed under section 6 of the Act as the Director of the Centre. 

in section 10 of the Act 


4. My responsibilities as the Director are defined ii 
and includes: 


4. t the performance by the Centre of its functions 


and 


4.2 talcing all decision of the Centre in exercise ^ 

pe ormance of its (unctions, except those decisions taken In 
ooiweguenc. of a delegation or instruction in terns of Section 16 of 



1 
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A function of the Centre is to receive suspicious transaction reports, 
reported / sent to the Centre as contemplated in Section 29 of the Act. 


6 . On 28 Juiy 2016 J received a request for information from the Minister 
of Finance; the request is attached as Annexure A. 

7. I studied the request and: 

7.1 was satisfied thal (here was lejjal merll and relevance in the 

request as It relates to the Centre's mandate, powers and functions 
and 


7.2 noted that the request did not contain data discriminators in relation 
to the persons or entities mentioned in the request. 

8 . The Centre used the following data discriminators to identify the 
information specified in this certificate relating to persons or entities 
associated with the persons or entities mentioned in the request: 


SSS 

rnssalm 

mis 
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ISSSlSS 

USUEiffiHtfilSEHH 
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i^S 
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ijmwiiSWKCCTMl 
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Aeon Diamonds 

2003/017679/07 ^ 

I 

Arnpalm Managed Services 

| 2007/026575/07 

r\nipcifm resources 

Cnmafr 1 -- 

2006/011933/07 


1967/006783/06 | 

uomjdent Concept 

2006/023982/07 | 

uyret technologies 

2008/014823/07 

Ureen Fig Trading 5 “ 

2005/021117/07 j 

irmniry Media Networks 

2011/003219/07 J 

i£>idnasfie investments 254 

2007/035464/07 

JIU tngmeermg Services 

2007/005004/07 

Jit/ Mining Services Africa 

2007/011186/07 j 

Jfu Mining Services Asia 

2007/008414/07 

Muetapeie Projects 

2006/021771/07 

ivurmam Platinum 

1977/003282/06 

canara Computers ? 

1997/015590/07 1 

oanara Jviecna Moldings r 

Sflhsra Proto * ' ■- 

2006/013459/07 H 

wajicticj rress 

2006/010256/07 ~j 

ohjva Uranium 

1921/006955/06 


Sunzi Equity Investments 

2004/014322/07 

- 

&urya Crushers i 

- 

rf-. r i F 1 t -~-- — —- 

2012/037510/07 

— 

i nelo Cement 

_ d 

2006/028825/07 

1 

n 

rhelo investments 

1006/031859/07 

1 

T 

rna Media 2 

010/006569/07 i 

L 

/m Africa Holdings 2 

004/015237/07 

V 

usizwe Media 2 i 

008/023317/07 “ 

W 

/oodlane Consortium 2 ( 

-“-*-----— 

307/031952/07 ~ 


9. By vlrtua of the powers vested in me as the Director of the Centra 
under section 39 of the Act, and subject to section 3B(3) in respect to 
protecting the Identity of the reporter, I hereby confirm that the 
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information set out below was reported or sent to the Centre In terms of 
Section 29 of the Act: 



$ Date :* 

l.STR Number: * 1-, 



n 

^ ? 'X-% 

9M 9-19 1 

k feppi-iea , w 

yv.4.5 - v '/Value- 

II 

1 £“ | jL~ 

1 

1 201 i 

u STR/00040/20121210/I/E 

Ajay Kumar Gupta 

MSB 

■1 

2. 

9fi1 9 fit H 

( oTR/00155/20130517/I/E 

i Ajay Kumar Gupta — 

i—■ 

■ 

iO-UO-1 

_ 

■ 201^-0^ 1 

7 i> l K/UU167/20130517/I/E 

AtuJ Kumar Gupta 

mmm 

II 

tu i o U J' | 

L| 

2013-0^9f 

f 5TR/00179/20130517/I/E 

Rajesh Kumar Gupta ~ 

Shubhangi Gupta 

mm 


201 ^-07-11 

t o 1K/UQQ61/20130520/l/E 

Atul Kumar Gupta 


IE 

£-\J J *J“U #'‘i| 

i 201 £.f\9 HR 

STR/00161/20130711/I/E 

AtuJ Kumar Gupta 

1— 


*-v l H~\JiC, Uu 

Ort'tyl nft 

oTR/00224/20140206/I/E 

Atul Kumar Gupta 


t 

8 

2U14-02-07 

9/~H A f\A WA 

STR/00043/20140207/I/E 

1 Atul Kumar Gupta 

O0.UUU.UUU 

90 AAA nrtft 

9 

J U 

OfW A H7 Aft 

jSTR/00102/20140410/i/E 

TfcGfc 1A RESOURCES (PTY) LTD 

oo,UUU f U0O 

E AAA An a 

Is 

1 l^-U/-Z4 

A A jf 4 O J A 

STfV0039l/20140724/l/E~ 

JNi UHAWLA-A/GUPTA-RK 

Rajesh Kumar Gupta 

5,000,000 

32 045 

IB 

2014-12-12 

oni a to tc 

J STR/00093/20141212/I/E j 

OAKBAY RESOURCES AND 

ENERGY /PTY) LTD 

O rtriA f\An 

IB 

J*+- t^-15 

201 ^09 OR 

STR/Q0026/20141215/I/E 

Atul Kumar Gupta 

1 


IB 

f Q^UZ-UO 

on 4 R ao ft a 

STR/00441/2015D206/I/E 

SHIVA URANIUM LTD - L 


. 

14 

ZU10-U3-16 

. 

9H4R rM nfi 

STR/O0221/20150316/l/E 

|i 

SAHARA COMPU1ERS (PTY) LTD " 
Ajay Kumar Gupta 

Atul Kumar Gupta 

Rajesh Kumar Gupta 

OfUUUUUU 

1,550,000 

15 

^UIb-UI-26 i 

2010-09 Oj4 < 

STR/00131/20160126/I/E > 

WNEX DIS fRIBUTION (PTY) LTD 

mmm 

16 

I 

tv MJ'UZ-Uh \ 

201R-09-OR < 

sTR/00213/20160204/I/E / 

\tul Kumar Gupta 

Bl 

■H 

901R A A AC <7 

sTR/00573/20160205/l/E 5 

A 

>AHARA HOLDINGS (PTY) LTD | 

itul Kumar Gupta 

■1 

BM 

iUTO-U2"0o £ 

?niR no t\*7 o 

•TR/00589/20160205/I/E i S 

A 

AHARA HOLDINGS (PTY) LTD 
tul Kumar Gupta 

Multiple 

r ransactions 

1—18 1 ' 

£ujd-U/MJ7 S 

TR/00007/20160207/t/E S, 

AHARA HOLDINGS (PTY ) LTD 
- --1 

4,250,000 























































9 


Row i Date 



S^TR Number 


Sub/BGtsReported 


2016-02-07 j STR/00008/20180207/I/E I SAHARA HO LDINGS (PTY) LTD 


2016-02-Oy j SIK/ODOO9/20160209/I/E I Rajesh KumaTGi^te 

_Atul Kumar Gupta 

2016-02-26 ] STR/00595/20160226/I/E I SAHARA COMPUTERS (PTY) LTD 

Rajesh Kumar Gupta 
Atul Kumar Gupta 
Chetali Gupta 


16-02-29 | STR/00626/20160229/I/E lANNEX DISTRIBUTION (PTY) LTD 


16-03-04 [ STR/00338/20160304/I/E I ISLANDSITE INVESTMENTS ONE | Multiple 

HUNDRED AND EIGHTY (PTY) LTD TrJSs 
Atul Kumar Gupta 



- 3-07 STR/00015/20160307/I/E OAKBAY INVESTMENTS (PTY) LTD 

ISLANDSITE INVESTMENTS ONE 

HUNDRED AND EIGHTY (PTY) LTD 

Arti Gupta 

Atul Kumar Gupta 

Chetali Gupta 

Rajesh Kumar Gupta 

J 2016-03-17 a 1K/00474/20160317/I/E SAHARA DISIKIBUTION (PTY) LTD 
2016-03-17 “STR/00084/20160317/I/E CORRECT MARKETING C C - 

“2016-03-18 S'l K/00013/20160316/I/E SAHARA HOLDINGS (PTY) LTD- 

SAHARA COMPUTERS (PTY) LTD 
J____ Atul Kumar Gupta 

2016-03-31 “s IK/00149/20160331/l/E MABENGALA INVESTMENTS (PTY) " 

LTD 1 ' 

Rajesh Kumar Gupta 

J 2016-03-31 S i K/UO166/20160331/I/E Atlil Kumar Gupta- 

2016-03-31 STR/00158/20160331/l/E j MABENGALA INVESTMENTS (PTY) I " 

2016-03-31 STR/00172/20160331/I/E AhJfRSSln^^-~- 

"2016-03-31 STR/00187/20160331/I/E OAKBAY INVESTMENT S (PTY) LTD - 

Arti Gupta 
Atul Kumar Gupta 
Chetali Gupta 
Rajesh Kumar Gupta 

2016-03-31 STR/00357/20160331/l/E TNA MEDIA (PTY) LTD- 

___ Atul Gupta *, 


Multiple 

Transactions 


Multiple. 

Transactions 


5.000 

Multiple 

Transactions 

Multiple 

Transactions 


Multiple 

Transactions 

Multiple 

Transactions 

Multiple 

Transactions 

Multiple 

Transactions 


Multiple 

Transactions 
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Rb 

,n| 

w pate : - * 

1 * ‘ . - 
- ■' !r* - f.-.' {' ■■ 

orwc no o 

STR; Rurnber -' '^:S ! 

if* lr V:.^ ■■■■>:■ ■ -j v? :■?; -vV * v= - : . t- ■ j 

^ ;■ !\y ; ■:< ■ - : v^. 4 - 

\ ] Sij.b|p^s Reported. ■ 

• - .7 ' "V '77' ^ ’ 

:i . : .Randifalue 

3 

2Lno-Uo-3 

sJ _ 

STR/00367/20160331/I/E 

TNA MEDIA (PTY) LTD 

Atul Gupta 

Multiple 

Transactions 

3( 

2016-03-3' 

STR/00385/20160331/I/E 


j SURYA CRUSHERS (PTY) LTD 
Varun Gupta 

Multiple 

Transactions 

3/ 

2016-03-31 

STR/00275/20160331/I/E 

NEWSHELF 960 (PTY) LTD 

Multiple 

Transactions 

3E 

2016-03-31 

On sf t AA n J 

STR/00158/20160331/l/E 


MAbbWuALA INVESTMENTS PTY 
LTD 

in nnn nnn 

3S 

2016-03-31 

STR/00187/2016D331/j/E~ 

OAKBAY INVESTMENTS(PTY) LTD 

374,713,699 

40 

^Lno-U4-U1 

rj f*S 4 A 4 n. rt 

STR/00338/20160401/I/E 

ISLAND SITE INVESTMENTS ONE 
HUNDRED (PTY) LTD 

Art! Gupta 

Atul Kumar Gupta 

Chetali Gupta 

Rajesh Kumar Gupta 

158,278,904 

1 41 

201 6-04-05 

A n 4 a.a 

STR/00374/20160405/j/E 

BLACKEDGE EXPLORATION (PTY) 

Multipie 

Transactions 

42 

2016-04-06 

rtfl j a a a ahi 

STR/OD360/20160406/I/E 

CONFIDENT CONCEPTS (PTY) LTD 
Rajesh Kumar Gupta 

Varun Gupta 

Multiple 

Transactions 

43 

2016-04-07 

nrtj/s Ax rt-r 1 

STR/00011/20160407/I/E 

Varun Gupta 

282 07d 

44 

2016-04-07 

On4C Ax m 

STR/00166/20160407/I/E 

SHIVA URANIUM LIMITED 

Atul Kamar Gupta 

Varun Gupta 

125,848,620 

45 , 

2U1o-(J4-07 

STR/00276/20160407/I/E 

INFINITY MEDIA NETWORKS (PTY) 
LTD 4 ) 

Atul Kumar Gupta 

Varun Guota 

24,115,385 

46 

2016-04-08 i 

STR/00429/20160408/I/E 

1 

} 

\ 


INFINITY MEDIA NETWORKS (PTY) 

^tul Kumar Gupta 
i/arun Gupta 

6,938,305 

47 

2016-04-11 £ 

3TR/00011/20160411/I/E / 

\tul K Gupta 

531.570 

48 

* 

?016-04-11 £ 

i ji x _J * 


>TR/0Q302/20160411/I/E £ 

|/ 

SAHARA DISTRIBUTION (PTY) LTD 
tful Kumar Gupta 

100,000 

£ 

49 

1 O 

!Q16*04-11 S 

A 4 A A J j j a 

TR/00314/20160411/I/E S 

A 

1AHARA COMPU T ERS (PTY) LTD 
itul Kumar Gupta 

5,018,417 

2 

50 1 

016-04-11 S 

... 1 

TR/00348/20160411/l/E S 

A 

AHARA SYSTEMS (PTY) LTD 
tul Kumar Gupta 

2,000,000 





<g£ 
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Row 

.No,. 

f Date ' 

^ •*• ! j.’ i'* • ' \ r ^ 

I STR Number 

Subjects,Reported' ,. ; 

- ^ ’ Value 

■ Reported 

5‘ 

2016-04-1 

STR/00503/20160411/I/E 

SAHARA DISTRIBUTION (PTY) LTD 
Atul Kumar Gupta 

4,992,558 

51 

2016-04-li 

STR/00389/20160412/I/E 

Art! Gupta 

Oft ft7Q 

53 

2016-04-1; 

STR/00396/20160412/I/E 

Chetali Gupla 

Atul Kumar Gupta 

00 , 0 1 y 

119,766 

_54 

-0)16-04-12 

STR/00405/20160412/I/E 

SAHARA CONSUMABLES (PTY) LTD 
Atul Kumar Gupta 

4,016,37 4 

55 

^Ulo-04-12 

STR/00460/20160412/I/E 

ANNEX DISTRIBUTION (PTY) LTD 

Atul Kumar Gupta 

3,657,164 

56 

2016-04-13 

STR/00034/20160413/I/E 

SAHARA COMPUTERS (PTY) LTD 

Atul Kumar Gupta 

Chetali Gupta 

41,833,304 

57 

2016-04-13 

STR/00374/20160413/I/E 

TNA MEDIA (PTY) LTD 

Atul Gupta 

7,999,992 

58 

An O-04-19 

STR/00432/20160419/I/E 

UNI AFRIKA HOLDINGS (PTY) LTD 

Atul Gupta 

Multiple 

Transactions 

59 

2016-04-21 

STR/00090/20160421 /l/E 

ISLANDSITE INVESTMENTS ONE 
UNDRED (PTY) LTD 

Arti Gupta 

Atul Kumar Gupta 

Chetali Gupta 

Rajesh Kumar Gupta I 

172,464,887 

60 

2016-04-21 

STR/00607/20160421/I/E 1 

CONFIDENT CONCEPTS (PTY) LTD 
Rajesh Kumar Gupta 

Varun Gupta 

78,859,600 

61 

2016-04-21 

STR/00586/20160421/1/E 

i 

ANNEX DISTRIBUTION (PTY) LTD 
SAHARA COMPUTERS (PTY) LTD 
SAHARA HOLDINGS (PTY1 LTD 

676,001 

62 

^01o-04-21 

S fR/00455/20160421/f/E i 

OPTIMUM COAL MINE PTY LTD 

1 372 non 

63 

2016-04-21 1 

STR/00511/20160421/I/E 1 

COORNFONTEIN MINES (PTY) 

1 207 859 fi27 

64 

2016-04-22 1 

3TR/00908/20160422/i/E l 

£ 

c 

-- .. V 

WNEX DISTRIBU TION (PTY) LTD 1 

SAHARA COMPUTERS (PTY) LTD 
SAHARA HOLDINGS (PTY) LTD | 

256,476 

65 

2016-05-06 3 

SAR-160506-0000129 C 

—_— n 

JAKBAY RESOURCES AND ENERGY 
PTY) LTD 

097 -fOO 

66 

2016-05-06 £ 

>AK-160506-0000130 S 

HIVA URANIUM LTD 

327,421.132 


7 
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Row 


STR-LNumBef: • \".j;> 



67 

2016-05-11 

STR-160511-0000323 

OPTIMUM MINE REHABILITATION 
TRUST 

1,341,426,552 

68 

2016-05-11 

STR-160511-0000325 

OPTIMUM VLAKFONTEIN MINING 
AND EXPLORATION PTY LTD 

410,237 

69 1 

2016-05-11 

On J nr j j 

rSTR- 1 60511-0000351 

OPTIMUM OVERVAAL MINING AND 
EXPLORATION PTY LTD 

418,988 


2016*05-11 

STR-160511 -0000435 ~~ 

OPTIMUM COAL TERMINAL PTY 

LTD 

173,244,916 


2016’0$-16 

SAR-160506-0000130 

SHIVA URANIUM LTD 

510,064,228 

■9 

2016-06-03 

STR-160603-0000380 

TTT-^ ______ 

OAKBAY INVESTMENTS (PTY) LTD 

407,332,455 

[_ !$ 



10 . !n terms of section 39 of the Act, a certificate issued by an official of the 
Centre that information specified in the certificate was reported or sent 
to the Centre in terms of Section 28, 29 or 30(2) or 31 is (subject to 
Section 38(3)) on its mere production in a matter before court 
admissible as evidence of any fact contained in it of which direct oral 
evidence would be admissible. 

Issued under my hand at CAPE TOWN on 04 August 2016. 



MURRAY STEWART RODON MICHELL 
DIRECTOR: FIC 


/ 
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WERKSMANS 

ATTORNEYS 

DELIVERED BY EMAIL 


South African Reserve Bank 

Attention: Registrar of Banks 
Email: rene,vanwyk@resbank.co.za 


Johannesburg Office 

155 5th Street 
Sandton 2196 South Africa 
Private Bag 10015 
Sandton 2146 
Docex 111 Sandton 
Tel +27 11 535 8000 
Fax +27 11 535 8600 
www.werksmans.com 
enqiiiries@werkstnans.com 


YOUR REFERENCE 
OUR REFERENCE: 
DIRECT PHONE: 
DIRECT FAX: 
EMAIL ADDRESS: 


Mr E Levenstein/OPTI13168.19/#3821963v2 
+27 11 535 8237 
+27 11 535 8737 
el evenstei n @ werksm a ns . com 


27 June 2016 
Dear Sirs 


URGENT 


OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) 

1 fhL Y nl!f® re 3Ware ; 0ptimum Coal Mine Proprietary Limited ("OCM"), the company that owns 
busiiSssTescue 03 m n6 ' W3S pfaCed in business rescue on 4 August 2015 and remains in 

2 We act on behalf of Piers Marsden and Peter van den Steen, the joint business rescue 
practitioners of OCM and on behalf of OCM. 

3 0( r M | s beneficiary of the Optimum Mine Rehabilitation Trust Fund {"Trust") a Trust 
oblfgadons of OCM 6 PUI " P ° Se ° f ho,din9 funds to secure the environmental rehabilitation 

4 There is currently an amount of approximately Rl.5 billion which is held in an account, in the 
name of the Trust, with The Standard Bank of South Africa Limited ("Standard Bank"). 

5 Standard Bank has advised the trustees of the Trust that it does not intend to establish 
^hon SS retationships with Tegeta Resources and Exploration Proprietary Limited ("Tegeta") 

rWVS E!??' and wh ° ■subsequently have been appointed, the trustees of the Trust) and 
that it will be terminating Its relationship with all companies in the Tegeta group. 

6 OCM is a subsidiary of Tegeta. 

7 T th , at f sta . nd * rd . Bank wil1 be closing the Trust’s bank account and has 
requested that the Trust s funds be transferred to another banking institution, with the written 

approval of the Department of Mineral Resources ("DMR"). 


SJ Gardiner D Gewer JA Gobetz R Gootkin ID Goulivs GF 5° rim& L n u ^ Preez RI Feenstra S Fodor 

G Johannes S July 1 KalJmeyerSLG Kayana A Kenny BM Kew R Kltlorin N K^v^A KS 0Cob J.]\ Jaf,se V3n Re ^»urg N Harduth 

K Louw IS Lubbe BS Mabasa PK Mabaso MPC Manaka u\tteSnriJl qm K 5 1 ?? S 1 5 n0 L? J fcJ Kru * che p J e Rou * ™ Lessing E Levenstein JS Locfw 

fPFOUvier WEOosthuIzen S Pad ay achy Parnwgram CP teuw AV^tN^DP^ KO Motshwane L Naldoo J Mlckip Jj Hiemand 

BRRaothman W Rosenberg NLScott TAGIbidla LKSHbmnan JASmlt JSSmit bmS™ e? AAPyzlkowski fO Raath A Ramdhin LRood 

KJ Trudgen n ON van den Berg AA van der Meme HA^v^Nlekerk FJ van Ttand^ M if ™ ^ k " el3 W Strachan IGTheron JJ Truter 

G Wicklns M Wiehahn DC Wlilans DG Williams E Wood BW Workman-Davies™^ ^ Va ° Wyk A Vatal,dTs RN WakeReJd DC Walker L Watson O Weglersfci 
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8 The trustees of the Trust have advised the business rescue practitioners that they have 
identified the Bank of Baroda as the banking institution to whom the Trust's funds will be 
transferred. At present the trustees intend to transfer an amount of R1.5 billion, 

9 In light of the fact that the DMR has indicated that it is agreeable to the Trust's funds being 
transferred to the Bank of Baroda, provided they are a bank registered as such by the South 
African Reserved Bank ("SARS") and recent press reports which have indicated that SARB is 
investigating the Bank of Baroda, the business rescue practitioners have requested us to write 
to you to enquire whether SARB has any reservations or concerns with the trustees 
transferring the Trust's funds to the Bank of Baroda. 

10 We understand that the DMR has approved of the transfer of the funds, subject to the 
condition referred to above, and that the transfer of the funds is imminent. 

11 Your urgent attention and response to this would be appreciated. 

12 We fook forward to hearing from you. 


Yours faithfully 


Werksmans Attorneys 

THIS LETTER HAS SEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE. 
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